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U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 14, 2000. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 


Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO THE CLASSIFICATION OF 
WOMEN’S BODY SUPPORTING GARMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of classification ruling letter 
and treatment relating to the classification of certain women’s body 
supporting garments. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
revoke a ruling letter pertaining to the tariff classification of certain 
women’s body supporting garments and revoke any treatment pre- 
viously accorded by Customs to substantially identical merchandise. 
Comments are invited on the correctness of the proposed action. 


DATE: Comments must be received on or before July 28, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue. 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: John Elkins, Textile 
Branch, (202) 927-2394. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to revoke a ruling letter pertaining to the tariff classification of certain 
women’s body supporting garments. Although in this notice Customs is 
specifically referring to one ruling, New York Ruling Letter (NY) 
F80151, this notice covers any rulings on this merchandise which may 
exist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing data bases for rulings in addition to 
the one identified. No further rulings have been found. Any party who 
has received an interpretive ruling or decision (i.e., ruling letter, inter- 
nal advice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should advise Customs during this 
notice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 
1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of title VI, Cus- 
toms intends to revoke any treatment previously accorded by Customs 
to substantially identical merchandise. This treatment may, among 
other reasons, be the result of the importer’s reliance on a ruling issued 
to a third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s or 
Customs previous interpretation of the Harmonized Tariff Schedule. 
Any person with substantially identical merchandise should advise 
Customs during this notice period. An importer’s failure to advise Cus- 
toms of substantially identical merchandise or of a specific ruling not 
identified in this notice may raise the rebuttable presumption of lack of 
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reasonable care on the part of the importer or its agents for importa- 
tions subsequent to the effective date of the final decision of this notice. 

In NY F80151, dated December 10, 1999, the classification of certain 
women’s body supporting garments was determined to be in heading 
6108, HTSUS. This ruling letter is set forth in “Attachment A” to this 
document. Since the issuance of this ruling, Customs has had a chance 
to review the classification of this merchandise and has determined that 
the classification is in error. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
F80151, and any other rulings not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 963631 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical merchandise. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: June 7, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE 
Washington, DC, December 10, 1999. 
CLA-2-61:RRNC TA 354 F80151 
Category: Classification 
Tariff No. 6108.92.0015 
Ms. GAIL T. CUMINS 
SHARRETTS, PALEY, CARTER & BLAUVELT, P.-C 
75 Broad Street 
New York, NY 10004 


Re: The tariff classification of ladies’ wearing apparel from Costa Rica. 


DEAR Ms. CUMINS: 

In your letter dated November 30, 1999, you requested a tariff classification ruling on 
behalf of Warnaco Inc. regarding an Olga line garment. The provided sample will be re- 
turned as per your request. 

Style 4920 is a ladies’ underwear bodysuit constructed of a 88% nylon 12% spandex 
knitted fabric. The garment features underwire cups, adjustable shoulder straps, elasti- 
cized leg openings, and a bra-type hook and eye adjustable closure at the lined crotch. 

The applicable subheading for the style 4920 will be 6108.92.00 15, Harmonized Tariff 
Schedule of the United States (HTS), which provides for Women’s or girls’ slips, petticoats, 
briefs, panties, nightdresses, pajamas, negligees, bathrobes, dressing gowns and similar 
articles, knitted or crocheted: other: of man-made fibers * * * underwear: other: women’s. 
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The rate of duty will be 16.5 percent ad valorem. In 2000, the rate of duty will be 16.4 per- 
cent ad valorem. 


This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Brian Burtnik at 212-637-7083. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963631 jb 
Category: Classification 
Tariff No. 6212.90.0030 
GAIL T. CUMINS 
SHARRETTS, PALEY, CARTER & BLAUVELT, PC 
Seventy-five Broad Street 
New York, NY 10004 


Re: Classification of women’s body supporting garments 


DEAR Ms. CUMINS 

This is in response to your letter, dated January 4, 2000, on behalf of your client, Warnaco 
Inc., requesting reconsideration of New York Ruling Letter (NY) F80151, dated December 
10, 1999, for certain women’s body supporting garments. A sample was submitted to this 
office for review, in addition to substantive documentation demonstrating how this gar- 
ment is marketed and sold 
Facts: 

The submitted sample, referenced style number 4520, is stated by you to be a “multi- 
functional” one piece body supporting garment. It is composed of 88 percent nylon and 
12 percent spandex knit fabric. The one piece garment features a brassiere with under- 
wires and adjustable elasticized straps, and a panty-girdle portion (which features a cotton 
liner) that extends from below the bust down over the hipline, culminating in a hook and 
eye closure between the legs. There are elasticized bands around the leg openings and the 
back of the brassiere. The subject garment, size 40 C, is sized based upon the brassiere 

In NY F80151 the subject garment was classified in heading 6108, HTSUS, which pro- 
vides for, among other things, certain women’s underwear. You disagree with this classifi- 
cation and believe that the classification determination in that ruling disregards the 
established limitations as to the scope of “underwear” within heading 6108, HTSUS, and 
fails to recognize that this multi-functional support garment is appropriately classified in 
heading 6212, HTSUS, in the appropriate provision for “other” support garments. 

Issue 

What is the proper classification of the merchandise at issue? 
Law and Analysis: 

Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is in accordance with the General Rules of Interpretation 
(GRI). GRI 1 requires that classification be determined according to the terms of the head- 
ings and any relative section or chapter notes. Where goods cannot be classified solely on 
the basis of GRI 1, the remaining GRI will be applied, in the order of their appearance 

Heading 6108, HTSUS, provides for, among other things, women’s or girls’ slips, petti- 
coats, briefs and panties. The Explanatory Notes to the Harmonized Commodity Descrip- 
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tion and Coding System (EN) to that heading state that “this heading covers two separate 
categories of knitted or crocheted clothing for women or girls, namely slips, petticoats, 
briefs, panties and similar articles (underclothing) and nightdresses, pyjamas, negliges, 
bathrobes (including beachrobes), dressing gowns and similar articles.” 

Heading 6212, HTSUSA, provides for, “brassieres, girdles, corsets, braces, suspenders, 
garters and similar articles and parts thereof, whether or not knitted or crocheted”. Within 
this heading are four subheadings which provide for the following types of garments: bras- 
sieres at subheading 6212.10, HTSUS; girdles and panty girdles at subheading 6212.20, 
HTSUS; corsets at subheading 6212.30, HTSUS; and other body supporting garments at 
subheading 6212.90, HTSUS. The EN to heading 6212, HTSUS, state, in pertinent part 


This heading covers articles of a kind designed for wear as body-supporting garments 
or as supports for certain other articles of apparel, and parts thereof. These articles 
may be made of any textile material including knitted or crocheted fabrics (whether or 
not elastic) 
The heading includes, inter alia: 
(1) Brassieres of all kinds. 
(2) Girdles and panty-girdles. 
(3) Corselettes (combinations of girdles or panty-girdles and brassieres) 
(4) Corsets and corset-belts. These are usually reinforced with flexible metallic, 
whalebone or plastic stays, and are generally fastened by lacing or by hooks 


* © + * * « - 


All of the above articles may be furnished with trimmings of various kinds (ribbons, 
lace, etc.), and may incorporate fittings and accessories or non-textile materials (e.g., 
metal, rubber, plastics or leather). 


* * * * - * * 


Although the subject garment is worn as a combination brassiere and girdle, i.e., as an 
underwear garment, it is specifically designed to provide support for the wearer’s body 
above the waist in addition to below the waist. Accordingly, it is more specifically provided 
for as a body supporting garment of heading 6212, HTSUS. We find support for the classifi- 
cation of this garment in heading 6212, HTSUS, in the EN to that heading which state that 
“corselettes” are among the articles provided for under that heading. A “corselette” is de- 
fined as 

Under-garment combining girdle or lightly-boned corset and brassiere. Also called 


foundation or one-piece corset. The Fashion Dictionary, by Mary Brooks Picken, 
(1973), at 89. 


Foundation with firm support achieved by boning, power-net side panels, and front 
panel of non-stretch nylon taffeta. Sometimes has an inner belt which hooks separate- 
ly to help flatten abdomen. Bra top is often of nylon lace with marquisette lining with 
adjustable shoulder straps. Foundation is fastened by hooks underneath zipper and 
has 6 garters. Essential Terms of Fashion , by Charlotte Mankey Calasibetta, (1986), at 
64 


=** 


, a2 one-piece garment combining brassiere and girdle, was developed in the 1930s 
and is still worn. 20,000 Years of Fashion, by Francois Boucher, (1983), at 652 

Accordingly, so long as the subject garment can provide the support required of a “body 
supporting garment” as set forth under heading 6212, HTSUS, classification in this head- 
ing is proper. Close review of the subject merchandise reveals that although the fabric is 
lightweight (composed of 88 percent nylon and 12 percent spandex, the fabric provides sub- 
stantial support to the wearer. Additionally, the bra portion of this garment features the 
traditional characteristics of a brassiere such as cups that provide support by holding the 
bust firmly in place, and in the case of this garment, underwire for extra support; elasti- 
cized adjustable shoulder straps which provide a secure fit and an elasticized back 

Lastly, we have reviewed all of the documentation submitted to us demonstrating that 
this garment is in fact marketed and sold as a “body slimming” garment and conclude that 
this garment fits squarely within what is intended as a body support garment of heading 
6212, HTSUS. As such, the proper classification for this garment is in the applicable provi- 
sion under heading 6212, HTSUS. 
Holding 

NY F80151 is hereby revoked. 

The subject merchandise, referenced style number F80151, is properly classified in sub- 
heading 6212.90.0030, HTSUSA, which provides for, brassieres, girdles, corsets, braces, 
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suspenders, garters and similar articles and parts thereof, whether or not knitted or cro- 
cheted: other: of man-made fibers or man-made fibers and rubber or plastics. The applica- 
ble general column one rate of duty is 6.8 percent ad valorem and the quota category is 659 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
your client check, close to the time of shipment, the Status on Current Import Quotas (Re- 
straint Levels), an issuance of the U.S. Customs Service, which is updated weekly and is 
available at the local Customs office 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, your client should contact the 
local Customs office prior to importing the merchandise to determine the current applica- 
bility of any import restraints or requirements 

JOHN DURANT, 
Director, 
Commercial Rulings Division 


MODIFICATION OF GENERAL PROGRAM TEST FOR 
TRANSFER OF INTERNATIONAL IN-TRANSIT BAGGAGE 


AGENCY: Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document announces a modification of the program 


test for the transfer of international in-transit baggage that was initial- 
ly announced in a notice published in the Federal Register on February 
23, 2000. This document replaces the test conditions of operation, the 
application procedure, and the revocation process that were set forth in 
the initial announcement of the test. This document also sets forth a 
new application period and a new test commencement date. 


DATES: The testing period will commence no earlier than August 15, 
2000 and will run for approximately one year. To participate in the test, 
a written application must be filed with Customs on or before July 31, 
2000. 


ADDRESSES: Air carriers that have entered into an agreement with 
the Government by signing an Advance Passenger Information System 
(APIS) Memorandum of Understanding may apply to participate in the 
program test by submitting a letter of application to the port director 
with jurisdiction over the airport where the transfer of international in- 
transit baggage will occur. Air carriers that wish to participate in the 
test can apply to participate in the APIS program by contacting Mike 
Cronin, Acting Associate Commissioner for Programs, U.S. Immigra- 
tion & Naturalization Service, 425 I Street, N.W., Washington, D.C. 
20536. 


FOR FURTHER INFORMATION CONTACT: For operational 
or policy matters: Steve A. Gilbert, Office of Field Operations 
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(202) 927-1391. For regulatory matters: Larry L. Burton, Office of Reg- 
ulations and Rulings (202) 927-1287. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


? 


On February 23, 2000, Customs published a general notice in the Fed- 
eral Register (65 FR 9054; referred to herein as the notice of February 
23, 2000) announcing a program test that allows participating air carri- 
ers to more efficiently transfer accompanied air passenger baggage 
from one aircraft entering the United States to another aircraft depart- 
ing from the United States enroute to a foreign destination. Under the 
test, participating air carriers will not be required to file an air cargo 
manifest (Customs Form (CF) 7509) but will instead electronically 
transmit certain required information to Customs while a flight is en- 
route to the United States. 

The notice specified that the test covers accompanied, international, 
in-transit, checked baggage that arrives in the United States aboard 
one aircraft and departs from the United States aboard another air- 
craft. This baggage is referred to as “international-to-international” 
baggage by Customs and those who deal with the ordinary transport 
and processing of such baggage. Thus, hereafter in this document, the 
baggage will be referred to as ITI baggage. 

The notice explained the air cargo manifest requirement and the or- 
dinary ITI baggage processing procedure as provided for under the Cus- 
toms Regulations; described the Advance Passenger Information 
System (APIS) program; set forth the eligibility requirements for par- 
ticipation in the test, the information transmission and baggage proc- 
essing procedures required under the test, and the test application 
process; and requested comments on all aspects of the test. The notice 
should be consulted for a fuller understanding of the various aspects of 
the program test, excluding those aspects of the notice that are replaced 
or changed in this document: the conditions of operation, the applica- 
tion and revocation processes, and the new time elements relative to the 
application process and commencement of the test. 

On April 3, 2000, Customs published a general notice in the Federal 
Register (65 FR 17550) to announce an extension of the time period for 
applying to participate in the test. The application (statement filing) 
deadline was extended to May 26, 2000. 

After review of the comments received and a reevaluation of the test, 
Customs has determined that the test should be modified. Thus, this 
document modifies the test by replacing the “Conditions of Operation” 
section, “The Application Process” section, and the “Revocation and 
Reinstatement” section that were set forth in the notice of February 23, 
2000. It also extends the deadline for applying to participate in the test 
and sets a new date for commencement of the test. 
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MODIFICATION OF THE PROGRAM TEST 


The following sections of this document replace the corresponding 
sections of the notice of February 23, 2000. The “Revocation and Rein- 
statement” section of that notice is renamed hereinbelow the “Miscon- 
duct” section. 


Conditions of Operation 


The test conditions of operation describe the procedures that govern 
air carriers participating in the test. Any carrier that has already sub- 
mitted a statement of acceptance of the test conditions previously pub- 
lished must reapply in accordance with the application process set forth 
in this document. The conditions of operation set forth in the February 
23, 2000, test announcement are hereby replaced by the conditions of 
operation set forth below. 

The ITI baggage program test provides an alternative to the ordinary 
ITI baggage processing procedure of § 122.101(a) of the Customs Regu- 
lations (19 CFR 122.101(a)) and replaces the regulatory requirement of 
§ 122.48(e) (19 CFR 122.48(e)) to manually or electronically file with 
Customs (at the port of arrival) an air cargo manifest (CF 7509) for ITI 
baggage. Test participants are required to follow the following test con- 
ditions of operation: 

(1) The APIS component: Prior to arrival of the aircraft in the United 
States, the test participant must transmit to Customs, via APIS, the in- 
formation required under the terms of the APIS Memorandum of Un- 
derstanding (MOU). 

(2) The test participant also must submit to Customs (at the port of 
arrival), at least two hours prior to arrival of the aircraft, an “onward 
connector listing,” a document that identifies the arriving flight num- 
ber, in-transit passenger names, their checked ITI baggage tag num- 
bers, and their ultimate foreign destination. For any flight of less than 
two hours duration, the “onward connector listing” must be submitted 
to Customs (at the port of arrival) at the time of the aircraft’s departure 
(from the port of departure enroute the United States). The participant 
may provide this information in the form of a computer generated re- 
port, screen print, or other hard copy document manually submitted to 
Customs in a timely manner, or by allowing Customs to electronically 
access its reservations database in order that Customs may extract an 
“onward connector listing” containing the required information in a 
timely manner. 

(3) The test participant must perform the staging and transferring of 
ITI baggage in the Customs approved security area. For purposes of this 
test, the Customs approved security area is as defined in 19 CFR 
122.181 and includes the Federal Inspection Services (FIS) area, the 
aircraft deplaning and ramp area, and other restricted areas designated 
by the port director. The Assistant Commissioner, Office of Field Opera- 
tions, may authorize stricter limits to the security area, for purposes of 
the test, where a security or enforcement threat exists. Access to the 
Customs security area must be limited to personnel engaging in Cus- 
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toms related business and possessing Customs approved identification 
cards (holograms). (Participants should contact the port director with 
jurisdiction over the airport involved for specific information regarding 
the Customs airport security area (19 CFR Subpart S (§ 122.181 et 
seq.).) 

(4) For plane-to-plane transfers, test participants will be allowed a 
one hour maximum connection time at each airport for directly trans- 
ferring ITI baggage from one plane to another without having to be 
placed or stored in the Customs approved security area. 

(5) The test participant must ensure that all carrier employees or 
contract ramp service employees with access to the ITI baggage will 
have and display (or produce upon demand) approved identification is- 
sued under the Customs Regulations (19 CFR Part 122 Subpart S). 

(6) The test participant must timely deliver ITI baggage to the Cus- 
toms approved security area or to the FIS area for inspection, if and 
when requested. 

(7) The test participant must maintain direct control of the ITI bag- 
gage until the departing carrier responsible for exporting the baggage 
has signed a receipt that will transfer bond liability for the baggage 
from the participant to the departing carrier. No transfer of bond liabil- 
ity, and thus no receipt, is required when the participant is importing 
and exporting the baggage. The participant may waive the receipt re- 
quirement, relieving the departing carrier from signing a receipt and 
accepting liability, only when the participant assumes liability for the 
baggage movement through the United States. The participant’s ap- 
plication must reflect this assumption of liability and the identity of any 
departing carriers it has waived from the receipt signing process. The 
application may be amended at any time to add or delete the identity of 
such carriers, as changed circumstances warrant. 

Air carrier applicants that are accepted into the program test will be 
required to follow the above conditions of operation. If for any reason, 
however, a participant’s APIS or electronic reservations database sys- 
tem becomes temporarily inoperative, Customs is unable to receive 
APIS information transmitted by a participant, or access to the partici- 
pant’s reservations database is otherwise not available, the participant 
will be required to submit a paper document listing the required APIS 
passenger information and the ITI baggage information prior to the ar- 
rival of the flight. 


The Application Process 

Participation in the test program is open only to APIS participating 
air carriers in good standing (performing under the APIS MOU at ac- 
ceptable levels). To apply to participate in the test, APIS participating 
air carriers must submit a written application to the appropriate port 
director (with jurisdiction over the airport where the transfer of ITI 
baggage will occur) within 45 days following publication of this notice 
in the Federal Register. The application must be signed by an autho- 
rized official of the carrier and must indicate that the carrier wishes to 
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voluntarily participate in the test. The application must reflect any as- 
sumption of liability for the baggage in accordance with test condition 
of operation 7. The application must also designate a local point of con- 
tact and telephone number for use by Customs personnel at the port. 
Customs will issue a written notification informing applicants whether 
their applications have been accepted or rejected, in the latter instance, 
with reasons therefore. A carrier may appeal a rejected application to 
the Assistant Commissioner, Office of Field Operations, within 15 days 
of the date of the rejection notice. 

To apply to participate in the APIS program, a prerequisite to partici- 
pating in the test program, air carriers should contact the Customs port 
director with jurisdiction over the airport where they intend to operate 
under the test or contact Mike Cronin, Acting Associate Commissioner 
for Programs, U.S. Immigration & Naturalization Service, 425 I Street 
N.W., Washington, D.C. 20536. 

Misconduct 

Ifatest participant fails to follow the procedures or meet the require- 
ments set forth in the “Conditions of Operation,” or otherwise fails to 
follow applicable laws or regulations, the participant may be suspended 
from the test and or, where warranted, subjected to penalties, and or liq- 
uidated damages, and or other administrative sanctions. Customs has 
the discretion to fully or partially suspend a participant based on the 
determination that an unacceptable compliance risk exists. This sus- 
pension may be invoked at any time after a carrier’s acceptance in the 
test. 

A notice of proposed suspension from the test will be issued by the 
port director to the participant, apprising the participant of the facts 
and or conduct warranting suspension and whether the suspension is 
full or partial. The notice will state that the participant’s written re- 
sponse must be received by Customs within 15 calendar days from the 
date of its issuance (the 15 day response period). The notice also will in- 
form the participant that a failure to timely respond will result in the 
suspension taking effect on the day after the 15 day response period ex- 
pires and that the notice of proposed suspension becomes a notice of 
suspension, and is effective, on that date. 

Where the participant elects to respond, the participant should ad- 
dress the facts and or conduct charges contained in the notice of pro- 
posed suspension, provide an explanation of the problems that resulted 
in the proposed suspension, and state how it has corrected these prob- 
lems and will maintain compliance. The port director will decide 
whether to suspend the participant from the test or allow continued 
participation. The port director will so notify the participant in writing. 
Where suspension is warranted, the port director will issue a notice of 
suspension providing reasons for the suspension and setting forth an 
effective date. In the case of willfulness or where public health and safe- 
ty are concerned, the suspension need not be proposed but may be effec- 
tive immediately, in which case the port director will issue a notice of 
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suspension providing reasons therefore and setting forth an effective 
date. 

At the time a notice of suspension becomes effective, the participant 
will no longer be permitted to participate in the test. This is not changed 
by the filing of an appeal. 

A notice of suspension may be appealed in writing to the Assistant 
Commissioner, Office of Field Operations, within 15 days ofthe date the 
notice of suspension became effective. In the appeal, the participant 
should address the reasons provided by the port director in the notice of 
suspension and may include additional arguments. Where the suspen- 
sion resulted from a participant’s failure to timely respond toa notice of 
proposed suspension, the appeal should address the facts or conduct 
charges contained in the notice of proposed suspension, provide an ex- 
planation ofthe problems that resulted in the proposed suspension, and 
state how it has corrected these problems and will maintain com- 
pliance. The Assistant Commissioner will respond to the appeal in writ- 
ing within 15 days of its receipt. Where the appeal is granted, the 
participant will be permitted to resume participation in the test. Where 
the appeal is denied, the carrier may reapply to participate in the test 
only upon showing that all deficiencies resulting in suspension have 
been corrected. 

A full suspension from the test may be proposed where a test partici- 
pant has been suspended from operating under the APIS program. A 
partial suspension may be proposed where the loss of Blue Lane eligibil- 
ity for a given flight (or flights) does not result in a participant’s suspen- 
sion from the APIS program, in which case a partial suspension 
decision will affect only that flight (or those flights). Where a full sus- 
pension decision was based on the participant’s suspension from APIS, 
the granting of an appeal is conditioned on the participant’s reinstate- 
ment in APIS. Where a partial suspension decision was based on loss of 
Blue Lane eligibility, the grant of an appeal is conditioned on restora- 
tion of that status. (See the notice of February 23, 2000, for a discussion 
of APIS and Blue Lane eligibility.) 

A test participant also may face a proposed full or partial suspension 
for less than satisfactory performance of any of the conditions of opera- 
tion. Also, where the port director determines that a participant’s test 
performance is unsatisfactory in any way that may compromise the 
Customs enforcement mission, the participant may face a full or partial 
suspension. 

A participant who has been suspended from the test for any reason 
(as of the date the notice of suspension became effective) will be re- 
quired to file an air cargo manifest that lists ITI baggage under ordi- 
nary procedures (manually or electronically), in accordance with the 
requirements of the Customs Regulations (19 CFR 122.48(e) and 
122.101), or to have its in-transit passengers take their baggage 
through Customs processing as provided under § 122.101(a). If there 
has been a full suspension from the test, all covered flights will be affec- 
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ted. Ifthe partial suspension was limited to acertain flight (or flights) or 
to a certain airport, only those flights or that airport will be affected. 


NEW TIME ELEMENTS 

Both the time period for applying to participate in the test program 
and the targeted test commencement date have been affected by this 
modification of the program test. The deadline for applying to partici- 
pate in the test is extended to the date that is 45 days from the date of 
publication of this document, as specified in the “Dates” section of this 
document. The commencement date of the test is 60 days from the date 
of publication, also specified in the “Dates” section. 

The test may be extended beyond one year if extension is warranted. 
The test will be evaluated six months after its implementation, using 
the test criteria set forth in the notice of February 23, 2000. 


Dated: June 8, 2000. 


ROBERT J. MCNAMARA, 
Acting Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, June 16, 2000 (65 FR 37828)] 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 4 and 113 
RIN 1515-AC58 


DEFERRAL OF DUTY ON 
LARGE YACHTS IMPORTED FOR SALE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to set forth procedures for the deferral of entry filing and duty 
collection on certain yachts imported for sale at boat shows in the 
United States. The proposed regulatory amendments reflect a change 
in the law effected by section 2406 ofthe Miscellaneous Trade and Tech- 
nical Corrections Act of 1999. 


DATES: Comments must be received on or before August 14, 2000. 


ADDRESSES: Written comments may be addressed to, and inspected 
at, the Regulations Branch, U.S. Customs Service, 1300 Pennsylvania 
Avenue, NW., 3rd Floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: 

Legal matters: Larry L. Burton, Office of Regulations and Rulings 
(202-927-1287). 

Operational matters: Robert Watt, Office of Field Operations 
(202-927-3654). 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Section 2406(a) of the Miscellaneous Trade and Technical Correc- 
tions Act of 1999 (the Act, Public Law 106-36, 113 Stat. 127) amended 
the Tariff Act of 1930 by the addition of a new section 484b (19 U.S.C. 
1484b). Section 484b provides that an otherwise dutiable “large yacht” 
(defined in the section as “a vessel that exceeds 79 feet in length, is used 
primarily for recreation or pleasure, and has been previously sold by a 
manufacturer or dealer to a retail consumer”) may be imported without 
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the payment of duty if the yacht is imported with the intention to offer 
for sale at a boat show in the United States. The statute provides gener- 
ally for the deferral of payment of duty until the yacht is sold but speci- 
fies that the duty-deferral period may not exceed 6 months. 

In order to qualify for deferral of duty payment at the time of im- 
portation of a large yacht, the statute provides that the importer of re- 
cord must: (1) certify to Customs that the yacht is imported pursuant to 
section 484b for sale at a boat show in the United States; and (2) post a 
bond, having a duration of 6 months after the date of importation, in an 
amount equal to twice the amount of duty on the yacht that would 
otherwise be imposed under subheading 8903.91.00 or 8903.92.00 of 
the Harmonized Tariff Schedule of the United States (HTSUS). The 
statute further provides that if the yacht is sold within the 6-month pe- 
riod after importation, or if the yacht is neither sold nor exported with- 
in the 6-month period after importation, entry must be completed and 
duty must be deposited with Customs (with the duty calculated at the 
applicable HTSUS rate based on the value of the yacht at the time of im- 
portation) and the required bond will be returned to the importer. The 
statute further provides that no extensions of the 6-month bond period 
will be allowed, that any large yacht exported in compliance with the 
6-month bond period may not be reentered for purposes of sale at a boat 
show in the United States (in order to receive duty-deferral benefits) for 
a period of 3 months after that exportation, and that the Secretary ofthe 
Treasury is authorized to make rules and regulations as may be neces- 
sary to carry out the provisions of the statute. Finally, under section 
2406(b) of the Act, the amendment made by section 2406(a) of the Act 
applies with respect to any large yacht imported into the United States 
after July 10, 1999. 

In order to reflect the terms of new section 484b, Customs proposes in 
this document to amend the Customs Regulations by the addition of a 
new § 4.94a (19 CFR 4.94a). In addition, Customs proposes to amend 
Part 113 of the Customs Regulations (19 CFR Part 113), which sets 
forth provisions regarding Customs bonds, by the addition of a new 
§ 113.75 and anew Appendix provision setting forth the text of the bond 
required to be posted by the importer of record under new section 484b. 

In light of the above statutory amendment and its effective date, and 
pending adoption of appropriate amendments to the Customs Regula- 
tions, Customs formulated and implemented interim nonregulatory 
procedures for processing the arrival of qualifying yachts under the 
statutory provision in order to ensure that the public receives the bene- 
fits under the statute as intended by Congress. Those interim proce- 
dures, which included special bond requirements, will cease to apply 
upon the effective date of final action on the regulatory proposals set 
forth in this document. 


COMMENTS 


Before adopting this proposal as a final rule, consideration will be 
given to any written comments timely submitted to Customs, including 
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comments on the clarity of this proposed rule and how it may be made 
easier to understand. Comments submitted will be available for public 
inspection in accordance with the Freedom of Information Act (5 U.S.C. 
552), § 1.4, Treasury Department Regulations (31 CFR 1.4), and 
§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), on regular busi- 
ness days between the hours of 9:00 a.m. and 4:30 p.m. at the Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service, 
1300 Pennsylvania Avenue, N.W., 3rd Floor, Washington, D.C. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), itis certified that the proposed amendments, if adopted, will 
not have a significant economic impact on a substantial number of 
small entities. The proposed amendments directly reflect a statutory 
provision that accords procedural and financial benefits to members of 
the general public who import large yachts for purposes of sale. Accord- 
ingly, the proposed amendments are not subject to the regulatory analy- 
sis or other requirements of 5 U.S.C. 603 and 604. Furthermore, this 
document does not meet the criteria for a “significant regulatory ac- 
tion” as specified in E.O. 12866. 


PAPERWORK REDUCTION ACT 


The collection of information contained in this notice of proposed ru- 
lemaking has been submitted to the Office of Management and Budget 
for review in accordance with the Paperwork Reduction Act of 1995 (44 
U.S.C. 3507). 

An agency may not conduct or sponsor, and a person is not required to 
respond to, acollection of information unless the collection of informa- 
tion displays a valid control number. 

The collection of information in this document is in § 4.94a. This in- 
formation is required and will be used to effect the deferral of duty 
collection on certain pleasure vessels, in order to ensure enforcement of 
the Customs and related laws and the protection of the revenue. The 
likely respondents are owners of large pleasure vessels. 

Estimated annual reporting and/or recordkeeping burden: 28 hours. 

Estimated average annual burden per respondent/recordkeeper: 
1 hour. 

Estimated number of respondents and/or recordkeepers: 28. 

Estimated annual frequency of responses: 1. 

Comments on the collection of information should be sent to the Of- 
fice of Management and Budget, Attention: Desk Officer of the Depart- 
ment of the Treasury, Office of Information and Regulatory Affairs, 
Washington, D.C. 20503. A copy should also be sent to the Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service, 1300 
Pennsylvania Avenue, NW.,, 3rd Floor, Washington, D.C. 20229. Com- 
ments should be submitted within the time frame that comments are 
due regarding the substance of the proposal. 
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Comments are invited on: (a) whether the collection of information is 
necessary for the proper performance of the functions of the agency, in- 
cluding whether the information shall have practical utility; (b) the ac- 
curacy of the agency’s estimate of the burden of the collection of the 
information; (c) ways to enhance the quality, utility, and clarity of the 
information to be collected; (d) ways to minimize the burden of the 
collection of information on respondents, including through the use of 
automated collection techniques or other forms of information technol- 
ogy; and (e) estimates of capital or startup costs and costs of operations, 
maintenance, and purchase of services to provide information. 


LIST OF SUBJECTS 
19 CFR Part 4 


Customs duties and inspection, Entry, Imports, Reporting and re- 
cordkeeping requirements, Vessels, Yachts. 


19 CFR Part 113 


Bonds, Customs duties and inspection, Imports, Reporting and re- 
cordkeeping requirements, Surety bonds, Vessels. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


For the reasons stated above, it is proposed to amend Parts 4 and 113, 
Customs Regulations (19 CFR Parts 4 and 113), as set forth below. 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for Part 4 continues to read, anda 
specific authority citation for § 4.94a is added to read, as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 US.C. 
App. 3, 91. 


* oe * oe = 
Section 4.94a also issued under 19 U.S.C. 1484b; 
* * * * ” 
2. Anew § 4.94a is added to read as follows: 


§ 4.94a Large yachts imported for sale. 


(a) General. An otherwise dutiable vessel used primarily for recre- 
ation or pleasure and exceeding 79 feet in length that has been previous- 
ly sold by a manufacturer or dealer to a retail consumer and that is 
imported with the intention to offer for sale at a boat show in the United 
States may qualify at the time of importation for a deferral of entry 
completion and deposit of duty. The following requirements and condi- 
tions will apply in connection with a deferral of entry completion and 
duty deposit under this section: 

(1) The importer of record must certify to Customs in writing that the 
vessel is being imported pursuant to 19 U.S.C. 1484b for sale at a boat 
show in the United States; 

(2) The certification referred to in paragraph (a)(1) of this section 
must be accompanied by the posting of a single entry bond containing 
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the terms and conditions set forth in appendix C of part 113 of this chap- 
ter. The bond will have a duration of 6 months after the date of importa- 
tion of the vessel, and no extensions of the bond period will be allowed; 

(3) The filing of the certification and the posting of the bond in accor- 
dance with this section will constitute a release of the merchandise by 
Customs; 

(4) All subsequent transactions with Customs involving the vessel in 
question, including any transaction referred to in paragraphs (b) 
through (d) of this section, must be carried out in the same port of entry 
in which the certification was filed and the bond was posted under this 
section; and 

(5) The vessel in question will not be eligible for issuance ofa cruising 
license under § 4.94. 

(b) Exportation within 6-month period. If a vessel for which entry 
completion and duty payment are deferred under paragraph (a) of this 
section is not sold but is exported within the 6-month bond period speci- 
fied in paragraph (a)(2) of this section, the importer of record must in- 
form Customs in writing of that fact within 30 calendar days after the 
date of exportation. The bond posted with Customs will be returned to 
the importer of record and no entry completion and duty payment will 
be required. The exported vessel will be precluded from reentry under 
the terms of paragraph (a) of this section for a period of 3 months after 
the date of exportation. 

(c) Sale within 6-month period. If a vessel for which entry completion 
and duty payment are deferred under paragraph (a) of this section is 
sold within the 6-month bond period specified in paragraph (a)(2) of 
this section, the importer of record within 15 calendar days after the 
sale must complete the entry by filing an Entry Summary (Customs 
Form 7501) and must deposit the appropriate duty (calculated at the ap- 
plicable rates provided for under subheading 8903.91.00 or 8903.92.00 
of the Harmonized Tariff Schedule of the United States and based upon 
the value of the vessel at the time of importation). Upon entry comple- 
tion and deposit of duty under this paragraph, the bond posted with 
Customs will be returned to the importer of record. 

(d) Expiration of bond period. If the 6-month bond period specified in 
paragraph (a)(2) of this section expires without either sale or exporta- 
tion of a vessel for which entry completion and duty payment are de- 
ferred under paragraph (a) of this section, the importer of record within 
15 calendar days after expiration of that 6-month period must complete 
the entry by filing an Entry Summary (Customs Form 7501) and must 
deposit the appropriate duty (calculated at the applicable rates pro- 
vided for under subheading 8903.91.00 or 8903.92.00 of the Harmo- 
nized Tariff Schedule of the United States and based upon the value of 
the vessel at the time of importation). Upon entry completion and de- 
posit of duty under this paragraph, the bond posted with Customs will 
be returned to the importer of record, and anew bond on Customs Form 
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301, containing the bond conditions set forth in section 113.62 of this 
chapter, may be required by the appropriate port director. 
PART 113—CUSTOMS BONDS 
1. The general authority citation for Part 113 continues to read, anda 


specific authority citation for § 113.75 and Appendix C is added to read, 
as follows: 


Authority: 19 U.S.C. 66, 1623, 1624. 


* * * * * * * 


Section 113.75 and Appendix C also issued under 19 U.S.C. 1484b. 
2. Part 113 is amended by adding a new § 113.75 to read as follows: 


§ 113.75 Bond conditions for deferral of duty on large yachts 
imported for sale at United States boat shows. 

A bond for the deferral of entry completion and duty deposit pur- 
suant to 19 U.S.C. 1484b for a dutiable large yacht imported for sale at a 
United States boat show must conform to the terms of appendix C to 
this part. The bond must be filed in accordance with the provisions set 
forth in § 4.94a of this chapter. 

3. Part 113 is amended by adding at the end a new appendix C to read 
as follows: 


APPENDIX C TO PART 113—BOND FOR DEFERRAL OF DUTY ON 
LARGE YACHTS IMPORTED FOR SALE AT UNITED STATES 
BOAT SHOWS 

BOND FOR DEFERRAL OF DUTY ON 
LARGE YACHTS IMPORTED FOR SALE AT UNITED STATES BOAT SHOWS 
, aS principal, and 
as surety, are held and firmly bound to the UNITED STATES OF 

AMERICA in the sum of dollars ($ } 

for the payment of which we bind ourselves, our heirs, executors, ad- 

ministrators, successors, and assigns, jointly and severally, firmly by 
these conditions. 

Pursuant to the provisions of 19 U.S.C. 1484b, the principal has im- 
ported at the port of __adutiable large yacht 
(exceeding 79 feet in length, used primarily for recreation or pleasure, 
and previously sold by a manufacturer or dealer to a consumer) identi- 
fied as for sale at a boat show in the 
United States with deferral of entry completion and duty deposit and 
has executed this obligation as a condition precedent to that deferral. 

If the principal fails to comply with any condition of this obligation, 
which includes compliance with any requirement or condition set forth 
in 19 U.S.C. 1484b or 19 CFR 4.94a, the principal and surety jointly and 
severally agree to pay to Customs an amount of liquidated damages 
equal to twice the amount of duty on the large yacht that would other- 
wise be imposed under subheading 8903.91.00 or 8903.92.00 of the Har- 
monized Tariff Schedule of the United States. For purposes of this 
paragraph, the term “duty” includes any duties, taxes, fees and charges 
imposed by law. 
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The principal will exonerate and hold harmless the United States and 
its officers from or on account of any risk, loss, or expense of any kind or 
description connected with or arising from the failure to store and de- 
liver the large yacht as required, as well as from any loss or damage re- 
sulting from fraud or negligence on the part of any officer, agent, or 
other person employed by the principal 

WITNESS our hands and seals this _ 

_ (month), _ (Year) 


(Name) (Address) Principal) 





(Name) At Surety) 


‘0 CORPORATE PRINCIPAL 


ee a E. _, certify that I am the 


of the corporation named as principal 


intheattachedbond;that __, who signed the 
bondonbehalfoftheprincipal,wasthen : of 
that corporation; that I know his signature, and his signature to the 
bond is genuine; and that the bond was duly signed, sealed, and attested 
for and in behalf of the corporation by authority to its governing body. 


CORPORATE SEAL] 


7 J } + “F724 Lmne haon flood is7th # > + Airor 
To be used when no power of attorney has been filed with the port direc- 


ll | 


tor of customs. 
* : } . ‘ } } +} . " $ “ot a . th . Pe 
May be executed by the secretary, « tant secretary, or other officer of 
the corporation 
RAYMOND W. KELLY 


Commissioner of Customs. 


Approved: April 14, 2000. 
JOHN P SIMPSON 
Deputy Assistant Secretary of the Treasury 
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(Slip Op. 00-48) 


TAIWAN SEMICONDUCTOR MANUFACTURING Co., LTD., PLAINTIFF v. UNITED 
STATES OF AMERICA, DEFENDANT, AND MICRON TECHNOLOGY, INC., 
DEFENDANT-INTERVENOR 


Court No. 98—-05-02184 


Pursuant to Rule 56.2 of the Rules of this Court, plaintiff, Taiwan Semiconductor 
Manufacturing Co., Ltd. (TSMC), moves for Judgment Upon An Agency Record challeng- 
ing the United States Department of Commerce’s (Commerce) final determination in the 
antidumping duty investigation excluding TSMC as a producer in Notice of Final Deter- 
mination of Sales at Less Than Fair Value: Static Random Access Memory Semiconductors 
From Taiwan, 63 Fed. Reg. 8909 (Feb. 23, 1998) (Final Determination), as amended by 
Notice of Amended Final Determination and Antidumping Duty Order of Sales at Less 
Than Fair Value: Static Random Access Memory Semiconductors From Taiwan, 63 Fed. 
Reg. 18883 (Apr. 16, 1998) (Amended Final Determination). TSMC argues Commerce’s 
determination is not supported by substantial evidence on the record, and is otherwise not 
in accordance with law. 

Defendant, United States, and defendant-intervenor, Micron Technology, Inc., oppose 
plaintiff's motion arguing Commerce’s decision to exclude TSMC is based on substantial 
evidence on the record and is otherwise in accordance with law and should be sustained. 

Held: This Court remands the Final Determination as amended by the Amended Final 
Determination made by Commerce in this matter for further consideration and clarifica- 
tion of the agency record. 


(Dated May 2, 2000) 


White & Case, LLP (Christopher F- Corr and Robert G. Gosselink), Washington, D.C., for 
plaintiff. 

David W. Ogden, Acting Assistant Attorney General of the United States; David M. 
Cohen, Director, Commercial Litigation Branch, Civil Division, United States Depart- 
ment of Justice; Velta A. Melnbrencis, Assistant Director, Commercial Litigation Branch, 
Civil Division, United States Department of Justice; Melanie A. Frank, Office of the Chief 
Counsel for Import Administration, U.S. Department of Commerce, of Counsel, for defen- 
dant. 


Hale & Dorr LLP (Gilbert B. Kaplan, Michael D. Esch, Paul W. Jameson, and Cris R. 
Revaz), Washington, D.C., for defendant-intervenor. 
OPINION 


CARMAN, Chief Judge: Pursuant to Rule 56.2 of the Rules of this Court, 
plaintiff, Taiwan Semiconductor Manufacturing Co., Ltd. (TSMC), 
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moves for Judgment Upon An Agency Record challenging the United 
States Department of Commerce’s (Commerce) final determination in 
the antidumping duty investigation excluding TSMC as a producer! in 
Notice of Final Determination of Sales at Less Than Fair Value: Static 
Random Access Memory Semiconductors From Taiwan, 63 Fed. Reg. 
8909 (Feb. 23, 1998) (Final Determination), as amended by Notice of 
Amended Final Determination and Antidumping Duty Order of Sales at 
Less Than Fair Value: Static Random Access Memory Semiconductors 
From Taiwan, 63 Fed. Reg. 18883 (Apr. 16, 1998). TSMC argues Com- 
merce’s determination is not supported by substantial evidence on the 
record and is otherwise not in accordance with law. Defendant, United 
States, and defendant-intervenor, Micron Technology, Inc., maintain 
Commerce’s determination should be sustained. This Court has juris- 
diction pursuant to 28 U.S.C. § 1581(c) (1994). 


I. BACKGROUND 


On March 21, 1997, the United States Department of Commerce initi- 
ated antidumping duty investigations regarding Static Random Access 
Memory Semiconductors (SRAMs) from the Republic of Korea (Korea) 
and Taiwan covering the period January 1, 1996 through December 31, 
1996.2 See Initiations of Antidumping Duty Investigations: Static Ran- 
dom Access Memory From the Republic of Korea and Taiwan, 62 Fed. 
Reg. 13596 (March 21, 1997) (SRAMs from Taiwan). The merchandise 
subject to investigation is “synchronous, asynchronous, and specialty 
SRAMs from Taiwan, whether assembled or unassembled. * * * Unas- 
sembled SRAMs include processed wafers or die, uncut die and cut die.” 
Final Determination, 63 Fed. Reg. at 8910. 

On April 16, 1997, Commerce issued questionnaires to twenty-two 
companies thought to be producers/exporters of SRAMs in Taiwan in- 
cluding plaintiff, TSMC. Based on the information it received from eigh- 
teen responding companies, Commerce determined it lacked the 
administrative resources to investigate all producers and exporters of 
SRAMs as required by the antidumping duty statute.® Accordingly, pur- 


1 The Court’s use of the term “producer” with regard to plaintiff, Taiwan Semiconductor Manufacturing Co., Ltd 
(TSMC) is not indicative of any finding of fact or conclusion of law by this Court. 


2 This antidumping duty investigation was initiated in response to a petition filed on February 25, 1997 by Micron 
Technology, Inc, defendant-intervenor in this action, alleging Static Random Access Memory Semiconductors 
(SRAMs) from the Republic of Korea (Korea) and Taiwan were being or were likely to be sold in the United States at less 
than fair value and such imports were materially injuring or were threatening material injury to the U.S. industry. See 
Initiations of Antidumping Duty Investigations: Static Random Access Memory From the Republic of Korea and Tai- 
wan, 62 Fed. Reg. 13596, 13597 (March 21, 1997) (SRAMs from Taiwan) 

319 US.C. § 1677f-1(c)(1) (1994) states, in pertinent part: 

(c) Determination of dumping margin 
(1) General Rule 
In determining weighted average dumping margins * * * the administering authority shall determine the 


individual weighted average dumping margin for each known exporter and producer of the subject merchan- 
dise. 
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suant to 19 U.S.C. § 1677f-1(c)(2)(B) (1994), Commerce limited the 
number of mandatory respondents, i.e., producers or exporters under 
the statute, in the investigation. See Notice of Preliminary Determina- 
tion of Sales at Less Than Fair Value and Postponement of Final Deter- 
mination: Static Random Access Memory Semiconductors From 
Taiwan, 62 Fed. Reg. 51442, 51443 (Oct. 1, 1997) (Preliminary Deter- 
mination). Plaintiff, TSMC, sought to participate in the investigation as 
a mandatory respondent as the world’s largest semiconductor foundry 
producing and selling fabricated SRAM wafers to its customers, namely 
design houses located in Taiwan and the United States. 

On May 21, 1997, Commerce selected five companies, including 
TSMC, as mandatory respondents in the SRAMs from Taiwan inves- 
tigation.® (See Memorandum of May 21, 1997, from the Team to Louis 
Apple, Acting Director, Import Admin., Pl. Pub. Exh. 3 (Respondent 
Selection Memorandum).) According to Commerce’s Respondent Selec- 
tion Memorandum, the five selected companies represented 84.40 per- 
cent (by volume) of reported exports of the subject merchandise from 
Taiwan during the period of investigation. Jd. at 2 n.4. With respect to 
TSMC, Commerce noted an apparent double counting of certain TSMC 
indirect sales to the United States, thus raising the issue whether those 
sales should be attributed to TSMC as a producer or to its design house 
customer for whom the SRAM wafers were manufactured. Commerce 
noted: 


During the [period of investigation], TSMC produced and sold 
wafers to unaffiliated parties in the United States and Taiwan. For 
U.S. sales, TSMC reported direct sales (i.e., sales in which wafers 
where [sic] shipped directly to U.S. customers) and indirect sales 
(.e., sales in which wafers where [sic] shipped to [[* * *]] and pro- 
cessed into encapsulated SRAM{[s] i in Taiwan prior to shipment to 
the United States). TSMC reported these indirect wafer sales to 
[(* * *]]as US. sales and [[* * Fi reported the encapsulated SRAMs 
as U.S. sales. This has resulted in a double counting of [* * *] die in 
the total die reported. 


For respondent selection purposes, [Commerce has] been unable 
to determine which company should not have reported these double 
counted sales. Accordingly, |Commerce has] taken the conservative 
approach and selected TSMC as a respondent. However, [Com- 


419 U.S.C. § 1677f-1(c)(2)(B) (1994) states, in pertinent part 
(c) Determination of dumping margin 
. . . * 


(2) Exception 


If it is not practicable to make individual weighted average dumping margin determinations under para 
graph (1) [determining weighted average dumping margins for every known exporter and producer of subject 
merchandise} because of the large number of exporters or producers involved in the investigation or review, 
the administering authority may determine the weighted average dumping margins for a reasonable number 
of exporters or producers by limiting its examination to 

* 


. * . . 


B) exporters and producers accounting for the largest volume of the subject merchandise from the ex 
porting country that can be reasonably examined 
” The five companies selected as mandatory respondents are: Integrated Silicon Solutions, Inc., Taiwan Semicon 
ductor Manufacturing Company (TSMC), Winbond Electronics Corporation, Alliance Semiconductor Corporation, 
and United Microelectronics Corporation. (See Memorandum of May 21, 1997, from the Team to Louis Apple, Acting 
Director, Import Admin., Pl. Pub. Exh. 3, at 2 (Respondent Selection Memorandum).) 
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merce] recognize[s] that a more detailed analysis of the U.S. indi- 
rect sales and the additional manufacturing processes completed in 
Taiwan (i.e., a thorough analysis of respondents’ response to Sec- 
tions B, C, and D of [Commerce’s] questionnaire), is necessary be- 
fore [Commerce] can resolve this issue. Regardless of the resolution 
of this issue, TSMC will be considered by [Commerce] to be a man- 
datory respondent throughout the course of this investigation. 


(Respondent Selection Memorandum, at 2 n.3.) 

With the “double counting” issue thus unresolved prior to the is- 
suance of its preliminary determination, Commerce proceeded with its 
investigation, receiving and reviewing responses to the questionnaires 
for all five companies selected as mandatory respondents. These re- 
sponses provided extensive information about SRAM sales in Taiwan 
and the United States and SRAM production costs. TSMC filed its re- 
sponses on June 16, 1997. In addition, Commerce solicited supplemen- 
tal information from TSMC regarding the respective roles of a design 
house and a foundry, like TSMC, in the SRAM production process and 
sale of merchandise. 

On October 1, 1997, Commerce published a preliminary determina- 
tion in its antidumping duty investigation of SRAMs from Taiwan. Se 
Preliminary Determination, 62 Fed. Reg. 51442. For the first time, Com- 
merce announced it was reversing its decision to select TSMC as a man- 
datory respondent. In order to resolve the “double counting” issue, 
Commerce found it necessary to decide which entity, the foundry 
(TSMC) or its design house customer, was the producer of the subject 
merchandise contemplated by the antidumping duty statute. Using the 
information submitted by plaintiff, Commerce determined TSMC oper- 
ated as a pure semiconductor foundry during the period of investigation 
and “the entity that controls and owns the SRAMs design, 1.e., the de- 
sign house, controls the production, and ultimate sale, of the subject 
merchandise.” Jd. at 51444. Therefore, the design house was designated 
as the producer of the subject merchandise. Consequently, since Com- 
merce determined TSMC operated as a foundry and not a producer for 
the purposes of the antidumping duty statute throughout the period of 
investigation, Commerce determined TSMC should no longer be consid- 
ered a respondent in the investigation. See id 

Commerce’s exclusion of TSMC was in accordance with a September 
23, 1997, Commerce memorandum that concluded foundries, such as 
TSMC, that manufacture processed SRAM wafers according to designs 
provided the design houses are not considered producers of the SRAMs 
under the statute because the design houses have ultimate control over 
how the merchandise is produced and the manner in which it is ulti- 
mately sold. (See Memorandum of September 23, 1997 from the Team to 
Louis Apple, Director, Import Admin., Pub. Doc. 346, Pl. Pub. Exh. 4, at 
9, 11 (Foundry Elimination Memorandum).) 

In both the Foundry Elimination Memorandum and Preliminary De- 
termination, Commerce considered TSMC’s role in the SRAM produc- 
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tion and sale processes® in light of Commerce’s policy toward 
subcontractors or tollers. At the time of the SRAM investigation in this 
action, Commerce’s policy was set forth in proposed regulation 19C.FR. 
§ 351.401(h).’ See Antidumping Duties; Countervailing Duties, 61 Fed. 
Reg. 7308, 7330, 7381 (1996) (codified at 19 C.FR. Part 351) (proposed 
Feb. 27, 1996) (Proposed Rules). The proposed regulation stated Com- 
merce “will not consider a toller or subcontractor to be a manufacturer 
or producer where the toller or subcontractor does not acquire owner- 
ship, and does not control the relevant sale, of the subject merchandise.” 
Id. at 7381. 

Applying Commerce’s tolling and subcontractor policy, Commerce de- 
termined TSMC was not the producer of the subject merchandise be- 
cause foundries do not own the SRAM designs and, therefore, 
Commerce concluded foundries, like TSMC, do not own, control the 
relevant sale of, or control the production of the subject merchandise. 
Commerce regards the design of a processed SRAM wafer as the element 
of production which imparts the essential features of the product. In the 
Preliminary Determination, Commerce found 


[t]he design house produces, or arranges and pays for the produc- 
tion of, the design mask. At all stages of production, it retains own- 
ership of the proprietary design and design mask. The design house 
then subcontracts the production of processed wafers with a found- 
ry and provides the foundry with the design mask. Design houses 
tell the foundry what and how much to make. * * * The foundry has 


no right to sell those wafers to any party other than the design 
house unless the design house fails to pay for the wafers. Once the 
design house takes possession of the processed wafers, it arranges 
for the subsequent steps in the production process (i.e., probing, 
testing, and assembly), then sells the encapsulated SRAMs to 
downstream customers. 


Preliminary Determination, 62 Fed. Reg. at 51444. Consequently, based 
on these findings and Commerce’s policy toward subcontractors, Com- 
merce determined the entity that controls and owns the SRAM design, 
i.e., the design house, rather than the foundry, is more appropriately 
deemed the “producer” under the statute for the purpose of this inves- 
tigation. 

On October 14, 1997, TSMC filed unsolicited comments with Com- 
merce explaining and justifying its standing as a producer respondent 
and requesting Commerce reconsider its preliminary determination. 
Commerce informed TSMC on October 29, 1997, that Commerce’s de- 


© Plaintiff, TSMC, and defendant, United States Department of Commerce (Commerce), appear to agree that the 
SRAM production process includes the following steps: (1) SRAM wafer research, development and design; 
mask production based on the wafer design; (3) wafer fabrication using the wafer mask; (4) wafers probing and testing 
to check the functionality of all the die on the wafer; (5) die casing and packaging; (6) die pre-burn-in, burn-in and post 
burn-in testing; (7) die marking and lead attachment; (8) sale of die. (See Memorandum of September 23, 1997 from the 
Team to Louis Apple, Director, Import Admin., Pub. Doc. 346, Pl. Pub. Exh. 4 (Foundry Elimination Memorandum 
TSMC participates in this process by manufacturing wafer masks and wafers and selling SRAM wafers to its design 
house customers in accordance with negotiated foundry agreements 

‘ Proposed regulation 19 C.F R. § 351.401(h) was finalized May 19, 1997. See Antidumping Duties; Countervailing 
Duties; Final Rule, 62 Fed. Reg. 27296 (May 19, 1997) 


2) wafer 
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termination as to TSMC’s producer status would not be altered, and, ac- 
cordingly, Commerce would not engage TSMC in the verification 
process. Commerce published its Final Determination in the investiga- 
tion on February 23, 1998. See Final Determination, 63 Fed. Reg. at 
8909. In it Commerce reiterated its preliminary determination regard- 
ing the exclusion of TSMC from the investigation. On May 15, 1998, 
TSMC timely filed this action. 


II. CONTENTIONS OF THE PARTIES 
A. Plaintiff 


Plaintiff, TSMC, contends Commerce’s determination to exclude 
TSMC from Commerce’s investigation of SRAMs from Taiwan was con- 
trary to law, regulations, and record facts. Plaintiff argues Commerce 
improperly determined that TSMC was not a producer under 19 U.S.C. 
§ 1677f-1(c)(2) which allows Commerce to calculate dumping margins 
for a reasonable number of exporters and producers accounting for the 
largest volume of the subject merchandise. 

TSMC asserts Commerce, in its determination, misapplied proposed 
regulation 19 C.ER. § 351.401(h) which states Commerce will not con- 
sider a subcontractor to be a producer under the antidumping statute 
when the company (1) does not acquire ownership of the subject mer- 
chandise, and (2) does not control the relevant sale of the subject mer- 
chandise. See Proposed Rules, 61 Fed. Reg. at 7381. Although plaintiff 
admits the proposed regulation was not formally applicable to the 
SRAMs from Taiwan investigation, plaintiff asserts since Commerce 
acknowledged the proposed regulation codifies the requirements of law 
and sets out agency practice and policy, the language of the proposed 
regulation should be strictly enforced, and Commerce should be bound 
by its own regulation. Assuming arguendo that TSMC is a subcontrac- 
tor, TSMC contends that neither prong was satisfied, and, therefore, 
Commerce’s decision to deny TSMC producer status is contrary to law. 

As to prong one of the proposed regulation, TSMC contends Com- 
merce ignored undisputed record evidence that TSMC owns or acquires 
legal title to the subject SRAM wafers prior to sale and shipment to its 
customers. TSMC argues Commerce’s focus on ownership of the SRAM 
design and mask by the design houses is misguided because the SRAM 
wafer, not its design, is the subject merchandise at issue. Also, TSMC 
contends ownership of the design and design mask cannot confer owner- 
ship of the finished SRAM wafer on TSMC’s customers who supply the 
design. Since it is uncontroverted that TSMC owns legal title to the 
SRAM wafers, TSMC argues Commerce’s decision to exclude TSMC asa 
producer is contrary to the regulation and must be reversed. 

As to the second prong of the proposed regulation, whether acompany 
controls the relevant sale of the subject merchandise, TSMC asserts it is 
unclear to which sale Commerce refers in the proposed regulation as the 
“relevant sale.” TSMC argues Commerce used two interpretations dur- 
ing the SRAMs from Taiwan investigation; first, the sale by TSMC to 
the design house, and second, the sale by the design house to its custom- 
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ers. TSMC asserts the only relevant sale is the sale to the design house 
because no seller can control where an unrelated customer subsequent- 
ly resells the product. Regardless of which sale Commerce intended to 
use, TSMC contends Commerce erred because TSMC exerts control in 
both sales transactions. 

Assuming arguendo that the relevant sale is that by TSMC to its de- 
sign house customers, TSMC maintains it controls the sales transac- 
tion. First, TSMC sales are based on foundry agreements which are 
freely negotiated in situations where, due to its size and income, TSMC 
has the negotiating advantage. Therefore, TSMC controls the amount 
of subject merchandise it produces and sells to a particular customer. 
Furthermore, TSMC argues, its legal obligation to fulfill the terms ofa 
sales contract does not connote a loss of control. TSMC asserts it con- 
trols the relevant sale of subject merchandise to its customers. 

In addition, TSMC contends Commerce’s analysis that TSMC’s de- 
sign house customers control the sale of the subject merchandise be- 
cause they control the production of SRAMs at TSMC is flawed. When 
Commerce looks to the control of “production” in its analysis, TSMC ar- 
gues, Commerce goes beyond 19 C.ER. § 351.401(h) which only requires 
Commerce to consider ownership and control of the relevant sale of the 
subject merchandise. Even assuming arguendo control of production 
was relevant, TSMC argues it controls production of the subject mer- 
chandise because (1) TSMC purchases and controls the raw materials 
used in the production process and holds legal title to all raw materials; 
(2) TSMC controls all costs related to the SRAM wafer production pro- 
cess; (3) TSMC decides how much of its capacity to commit to a custom- 
er; (4) TSMC decides what products, processes, and design rules to make 
available; (5) TSMC conducts all the research and development related 
to process technology and holds exclusive intellectual property rights in 
this technology; (6) TSMC directs the production process and does not 
permit customers on the foundry floor except by prior appointment and 
approval of TSMC. TSMC argues these facts clearly demonstrate that it 
controls the production of the subject merchandise. Given that neither 
element required by proposed regulation 19 C.FR. § 351.401(h) was sat- 
isfied, TSMC contends Commerce’s determination to exclude it as a re- 
spondent from the SRAMs from Taiwan investigation was contrary to 
law. 

TSMC also argues that Commerce’s determination to exclude TSMC 
was contrary to established precedent because Commerce routinely has 
granted producer status to, and calculated individual margins for, pro- 
ducers that manufacture and sell custom-made products which are pro- 
duced based on customer-provided designs/specifications.* Given this 
precedent, TSMC maintains, Commerce’s exclusion of TSMC as a pro- 


8 plaintiff, TSMC, cites Engineered Process Gas Turbo-Compressor Systems From Japan, 62 Fed. Reg. 24394 (May 5, 
1997); Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts Thereof From France, et al., 62 Fed. Reg. 
2081 (Jan. 15, 1997); Certain Corrosion-Resistant Carbon Steel Flat Products and Certain Cut-to-Length Carbon Steel 
Plate From Canada, 61 Fed. Reg. 51891 (Oct. 4, 1996); Mechanical Transfer Presses From Japan, 62 Fed. Reg. 11820 
(March 13, 1997); and Large Power Transformers From Japan, 56 Fed. Reg. 29215 (June 26, 1991). 
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ducer because TSMC does not own the wafer design is contrary to law as 
established in prior cases. 

TSMC additionally argues Commerce’s decision not to verify the in- 
formation submitted by TSMC was contrary to law and regulations.® 
TSMC asserts in order to meet the requirements of the statute or regu- 
lation, Commerce must establish record evidence either supporting or 
authenticating the factual information upon which Commerce relies in 
making its final determination. When confronted with contradictory ev- 
idence on the record, TSMC contends Commerce should have continued 
the investigative process until obtaining corroborating evidence. TSMC 
argues Commerce’s understanding and interpretation of the facts were 
contradicted explicitly by TSMC in numerous submissions both prior to 
and after the preliminary determination. In failing to explore these dis- 
crepancies, TSMC contends Commerce violated the statute and regula- 
tion. 

Also, TSMC argues by refusing to conduct on-site verification of 
TSMC questionnaire responses, Commerce essentially left TSMC with- 
out an administrative remedy. TSMC maintains because verification 
was necessary to establish TSMC as a producer of subject merchandise 
and to get TSMC’s verified cost and sales data on the record, by refusing 
to verify the contradictory record, Commerce effectively denied TSMC 
any meaningful opportunity to show that the information upon which 
Commerce relied to make its decision was incorrect. 

TSMC further argues Commerce’s determination to exclude TSMC 
was not supported by substantial evidence on the record because Com- 
merce failed to take into account evidence supporting TSMC’s status as 
a producer of subject merchandise. TSMC contends the failure to ac- 
count for a significant body of evidence which detracts from the agency 
determination is a failure to articulate a rational connection between 
the facts and the decision made by Commerce. 

First, TSMC maintains the record does not support a finding that 
TSMC’s customers control the production of the subject merchandise 
because TSMC freely negotiates foundry agreements which specify the 
type and amount of its wafer production for its customers. According to 
TSMC, Commerce mistakenly confused these voluntary contractual 
commitments with lack of control. Moreover, TSMC decides itself 
whether to dedicate capacity for a customer, what products to make, and 
what processes to use in production. Because Commerce ignored or 


sss 


9TSMC cites 19 U.S.C. § 1677m(i) (1994) which states Commerce “shall verify all information relied upon in making 


a final determination in an investigation” and the statute’simplementing regulation 19 C.F.R. § 351.307(b) which 
provides “the Secretary will verify factual information upon which the Secretary relies in * * * a[n] * * * 
investigation.” 

The Court notes both TSMC and Commerce cite to 19 C.FR. § 351.307(b) as the implementing regulation for 19 
U.S.C. § 1677m(i); however, the appropriate citation for the statute’s implementing regulation applicable during the 
year in which Commerce applied the regulation, i.e., 1997, was 19 C.F. R. § 353.36(a) (1997). 19C.FR. § 351.307(b) isthe 
current citation for Commerce’s verification of information regulation. The Court notes the language of the 1997 regu- 
lation is substantially similar to the current regulation cited by the parties. 19 C.F. R. § 353.36(a) provided “|t]he Secre- 
tary will verify all factual information the Secretary relies on in * * * A final determination under * * * § 353.20{ 1997] 
(final antidumping determination].” 


antidumping 
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failed to consider this evidence, TSMC argues Commerce’s determina- 
tion cannot be considered to be supported by substantial evidence. 

Moreover, TSMC argues its involvement in the SRAM production pro- 
cess was not insignificant. TSMC produces the SRAM design masks and 
conducts the entire SRAM fabrication process. According to TSMC, its 
contribution determines the very identity of the subject merchandise as 
it is the location of fabrication which confers the origin of an SRAM 
which, in turn, determines whether it is within the scope of this inves- 
tigation 

Second, TSMC argues Commerce's statements in its determinations 
ignore evidence of TSMC’s ownership of SRAM wafers and of TSMC’s 
ownership and production of virtually all the SRAM design masks used 
in TSMC’s production facilities. Moreover, TSMC contends, contrary to 
Commerce’s assertion, the design masks are not inputs used in the pro- 
duction process or components of the finished product. TSMC argues 
Commerce changed its position on this point because in the preliminary 
determination Commerce treated design masks as inputs used by TSMC 
in the production process, however, in the final determination Com- 
merce stated that it was irrelevant whether the masks were character- 
ized as inputs or equipment. TSMC argues this reversal contradicts and 
discredits Commerce’s preliminary determination that TSMC’s cus- 
tomers control the production and sale of the subject merchandise. 

Chird, TSMC argues Commerce failed to consider TSMC’s expendi- 
tures on the research and development (R&D) of the SRAM production 
process. While recognizing TSMC’s R&D efforts, Commerce’s prelimi- 
nary determination focused only on the product-related R&D expendi- 
tures of TSMC’s customers. Contrary to Commerce’s assertions, 
TSMC’s process R&D, which relates to etching, photoresist, deposition, 


and photolithograpy, is as crucial to the production process and perfor- 
mance of the finished SRAMs as the product-related R&D conducted by 
'SMC’s design house customers. Commerce’s failure to take into ac- 


count the substantial evidence and importance of TSMC’s role in devel- 
oping and producing the subject merchandise, TSMC argues, detracts 
from Commerce’s final determination. For all these reasons, TSMC ar- 
gues, Commerce’s determination to exclude TSMC was not supported 
by substantial evidence on the record. 

TSMC further argues Commerce’s determination to exclude TSMC 
and not to verify TSMC’s submitted data were contrary to the require- 
ments of procedural fairness. TSMC contends Commerce’s actions vio- 
lated federal precedent which requires Commerce to give a respondent 
an opportunity to respond when Commerce makes a binding decision 
about its respondent’s status. Because Commerce noted in its Respon- 
dent Selection Memorandum, “TSMC will be considered * * * to be a 
mandatory respondent throughout the course of this investigation,” 
TSMC contends it was procedurally unfair for Commerce to reverse 
abruptly its position in the preliminary determination. (Respondent 
Selection Memorandum, at 2n.3.) According to TSMC, since Commerce 
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did not afford it a hearing on this matter prior to the completion of verifi- 
cation, TSMC was denied both the opportunity to participate meaning- 
fully in the investigation and any resulting substantive relief because no 
verified facts existed on the record. 


B. Defendant 


Defendant, Commerce, maintains its decision to exclude TSMC as a 
producer in the SRAMs from Taiwan investigation is supported by sub- 
stantial evidence and is otherwise in accordance with law. 

Commerce argues it has broad discretion in devising its own method- 
ology for determining who is a producer in a particular investigation as 
Congress did not specify in the antidumping duty statute the criteria by 
which Commerce is to determine the proper producer in a particular 
case. In this case, Commerce argues it properly exercised its discretion 
in determining TSMC’s design house customer to be the producer be- 
cause the design house owns the SRAM design which means it owns, 
controls the production of, and controls the relevant sale of the subject 
merchandise. 

According to Commerce, its determination was in accordance with its 
policy toward subcontractors which is reflected in the preamble to the 
proposed regulation 19 C.FR. § 351.401(h). Commerce maintains under 
its policy it must review the totality of the circumstances in each case to 
determine whether a party is a producer of the subject merchandise. 
Moreover, Commerce argues proposed regulation 351.401(h) merely 
sets forth a non-exclusive list of conditions under which Commerce will 
not find a subcontractor to be a producer of the subject merchandise. 
Therefore, it is free to consider other relevant factors. Also, Commerce 
counters TSMC’s argument regarding custom-made merchandise by 
emphasizing that those cases were decided under Commerce’s prior 
subcontractor policy and did not involve subcontracted sales. Com- 
merce maintains its decision to exclude TSMC is in accordance with the 
law. 

Commerce also contends its exclusion of TSMC is supported by sub- 
stantial evidence. Using the stages of SRAM production as a backdrop, 
Commerce argues, as compared to the design house, TSMC only playsa 
minimal role in the production process. Commerce maintains the design 
house (1) produces the SRAM design which is the most important ele- 
ment in the subject merchandise because it provides the essential char- 
acteristics of the SRAMs, (2) retains intellectual property rights in the 
design of SRAM wafers throughout the production process, even though 
during fabrication the SRAM wafers are owned by TSMC, (3) initiates 
and oversees, the production process pursuant to the design house’s 
foundry agreement with TSMC, (4) performs and subcontracts the re- 
maining steps in the production process, e.g., probing, testing, and pack- 
aging, once TSMC sells the wafers to the design house after fabrication, 
and (5) oversees the ultimate sale of the SRAM wafers to U.S. customers. 
Because the design house controls the SRAM production process and 
the manner in which the merchandise was sold, Commerce argues its 
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determination that TSMC was not the producer of the subject merchan- 
dise is supported by substantial evidence. 

Moreover, Commerce argues TSMC’s arguments are meritless. First, 
Commerce refutes TSMC’s argument that TSMC was a producer and 
owner of SRAM wafers under the proposed regulation. Commerce main- 
tains that even if TSMC did hold some nominal title to the subject mer- 
chandise the issue of ownership is not determinative as the proposed 
regulation is not formally applicable and only provides guidance to Com- 
merce in determinations of producer status. Commerce discounts 
TSMC’s temporary and nominal title to the subject merchandise as 
merely a security measure to protect the design house from risk of loss 
during fabrication. 

Commerce also maintains it reasonably determined that the design 
house controlled the relevant sale because, for the purposes of calculat- 
ing antidumping duties, Commerce must look to the price at which the 
producer sells the merchandise for exportation to the United States. Cit- 
ing 19 U.S.C. § 1677b(e) (1994), the definition of constructed value un- 
der the antidumping duty statute, defendant argues it was reasonable 
for Commerce to consider the sale by the design house as the relevant 
sale. Defendant contends the sale by the design house reflects all costs 
(design, fabrication, packaging, etc.) related to SRAM production. 
Moreover, Commerce maintains that even if the relevant sale were from 
TSMC to the design house, TSMC still does not control the sale of 
SRAMs because, under its foundry agreements, TSMC only has a right 
to sell its production to the particular design house who owns and sup- 
plied the SRAM design for that production. 

As to control of production, Commerce argues, having interpreted the 
proposed regulation as providing guidance only, it properly considered 
control of production and determined the design house controlled pro- 
duction after evaluating the SRAM production process. Commerce 
maintains, despite TSMC’s assertions, that pursuant to the foundry 
agreements, TSMC and its customers agreed on a manufacturing pro- 
cess and the design houses were involved in other aspects of SRAM fab- 
rication. Moreover, Commerce contends, even if TSMC played a 
significant role in the production process, its determination was correct 
because the proposed rule specifically notes that when the owner or con- 
tractor has ultimate control over how the merchandise is produced and 
the manner in which is it ultimately sold, “[t]he Department will not 
consider the subcontractor to be the * * * producer, regardless of the 
proportion of production attributable to the subcontracted operation.” 
Proposed Rules, 61 Fed. Reg. at 7330. 

In addition, Commerce contends, contrary to TSMC assertions, it 
properly considered all relevant information in making its determina- 
tion to exclude TSMC as a producer. First, Commerce argues it did con- 
sider evidence that TSMC freely negotiates with its customers but found 
this fact to neither support nor undermine its finding regarding the pro- 
ducer status of the design houses. Second, Commerce contends it con- 
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sidered TSMC’s ownership of the subject merchandise and design mask 
but came to a different conclusion based on those facts. Commerce 
found TSMC’s lack of proprietary rights to undermined TSMC’s owner- 
ship of these items. Also, Commerce asserts its final determination was 
not based on the classification of the design masks as “inputs” or “equip- 
ment.” Third, Commerce argues it specifically recognized in the final 
determination that TSMC performed process R&D but correctly found 
it irrelevant given that the design house performed all product-related 
R&D. 

Commerce contends its decision not to verify TMSC’s information 
was not contrary to law or regulation. According to Commerce, the stat- 
utory and regulatory intent of 19 U.S.C. § 1677m(i) and 19 C.FER. 
§ 351.307(b)!°, respectively, permits Commerce to conserve scarce ad- 
ministrative resources. To require Commerce to verify information of 
those companies not determined to be respondents in an investigation 
would frustrate Congressional and administrative intent. Commerce 
argues once TSMC was excluded as a respondent from the investigation, 
Commerce had no need or obligation to verify TSMC’s data. Commerce 
argues its decision is not contrary to law. 

Finally, Commerce maintains it did not violate any requirements for 
procedural fairness by eliminating TSMC as a producer. Commerce ar- 
gues TSMC was on notice of Commerce’s investigation of TSMC’s pro- 
ducer status through comments made in the Respondent Selection 
Memorandum dated May 1997 addressing the question of direct versus 
indirect sales. Commerce notes that TSMC not only responded to those 
comments in May 1997 but also had the opportunity to address the issue 
in a letter to Commerce in October 1997 after issuance of the prelimi- 
nary determination. Commerce contends that the extensive facts and 
analysis on the record leading to the preliminary determination and be- 
yond indicate the level of opportunity and comment afforded TSMC and 
the full consideration of this issue by Commerce. Also, Commerce ar- 
gues it is well-established that Commerce may make changes during the 
administrative process. 

For all these reasons, Commerce argues its decision to exclude TSMC 
as a mandatory respondent was in accordance with law and based on 
substantial evidence on the record. 


C. Defendant-Intervenor 


Defendant-Intervenor, Micron Technology, Inc. (Micron), argues 
Commerce’s determination to exclude TSMC was in accordance with 
law and based on substantial evidence on the record. Because the Court 
finds Defendant-Intervenor’s arguments in this matter substantially 
similar to those presented by defendant, United States, the Court will 


not recount them in this opinion, although they have been duly consid- 
ered. 


10 The Court notes the appropriate citation for this regulation is 19 C.RR. § 353.36(a). See supra note 9. 





U.S. COURT OF INTERNATIONAL TRADE 


III. STANDARD OF REVIEW 


This Court must sustain an administrative antidumping duty deter- 
mination unless it is “unsupported by substantial evidence on the re- 
cord, or otherwise not in accordance with law.” 19 US.C. 
§ 1516a(b)(1)(B) (1994). Substantial evidence is “such relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Matsushita Elec. Indus. Co., Ltd. v. United States, 750 F.2d 
927, 933 (Fed. Cir. 1984) (quoting Consolidated Edison Co. v. NLRB, 305 
U.S. 197, 229 (1938)). In determining whether Commerce’s interpreta- 
tion and application of the antidumping duty statute is in accordance 
with law, the Court must consider whether the statute addresses the 
specific question at issue, and if not, whether the agency’s interpreta- 
tion of the statute is reasonable. See Chevron U.S.A. Inc. v. Natural Re- 
sources Defense Council, Inc., 467 U.S. 837, 842-43 (1984). This Court 
must accord considerable weight to Commerce’s construction of the an- 
tidumping duty statute. See E.I. Du Pont De Nemours & Co. v. United 
States, 8 F. Supp. 2d 854, 858 (CIT 1998). 

IV. DiscussION 

In an antidumping duty investigation, Commerce determines wheth- 
er subject merchandise is being, or is likely to be, sold in the United 
States at less than its fair value. See 19 U.S.C. § 1673d(a)(1) (1994). 
Commerce makes this determination by “comparing the weighted aver- 
age of the normal values to the weighted average of the export prices 
(and constructed export prices) for comparable merchandise.” 19 U.S.C. 
§ 1677f-1(d)(1)(A)(i) (1994). A weighted average dumping margin is de- 
termined by calculating the individual weighted average dumping mar- 
gin for each known exporter and producer of the subject merchandise. 
See 19 U.S.C. § 1677f-1(c)(1) (1994). A dumping margin need not be cal- 
culated for every exporter and producer, however, “[ilf it is not practica- 
ble * * * because of the large number of exporters or producers involved 
in the investigation.” 19 U.S.C. § 1677f-1(c)(2) (1994). Commerce, then, 
may limit “its examination to * * * (B) exporters and producers account- 
ing for the largest volume of the subject merchandise from the exporting 
country that can be reasonably examined.” Jd. In this case, Commerce 
selected five mandatory respondents, including plaintiff, TSMC, for the 
SRAMs from Taiwan investigation due to limited resources. (See Re- 
spondent Selection Memorandum, PI. Exh. 3, at 2.) Subsequent to the 
selection process, Commerce reversed its decision to include TSMC asa 
respondent because it found, citing the preamble! and proposed regula- 


11 The Court uses the term “preamble,” as Commerce does in its submissions, to reference the paragraph in the 
proposed regulations regarding proposed regulation 19 C.F.R. § 351.401(h). (See Defendant’s Memorandum in Opposi- 
tion to Plaintiff's Motion for Judgment on the Agency Record (Def. Brief), Court No. 98-05-02184, at 34 (citing Anti- 
dumping Duties; Countervailing Duties, 61 Fed. Reg. 7308, 7330 (1996) (codified at 19 C.F. R. Part 351) (proposed Feb. 
27, 1996) (Proposed Rules)).) 
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tion 19 C.ER. §351.401(h), TSMC did not qualify as a producer!” under 
the statute. See Preliminary Determination, 62 Fed. Reg. at 51444. 

Plaintiff, TSMC, argues that Commerce’s decision to exclude it from 
the SRAMs from Taiwan investigation as a proper producer respondent 
was not in accordance with law because Commerce did not strictly ad- 
here to its own regulation. According to TSMC, the only relevant factors 
for Commerce to consider in determining whether a subcontractor is a 
producer are ownership and control of the relevant sale as enumerated 
by the proposed regulation. TSMC argues Commerce, contrary to the 
proposed regulation, improperly considered control of production and 
ignored evidence of TSMC’s ownership of the subject merchandise. 
Also, TSMC contends Commerce’s interpretation of the statute with re- 
spect to the “relevant sale” consideration under the proposed regulation 
is unreasonable and not in accordance with law. 

Commerce argues its decision to exclude TSMC was otherwise in ac- 
cordance with law by maintaining proposed regulation 351.401(h) was 
not directly applicable as a rule at the time of the SRAMs from Taiwan 
investigation and only served as guidance for Commerce’s determina- 
tion of producer status. Moreover, Commerce maintains it evaluated, in 
accordance with law, all factors relevant to a proper determination in 
this matter including some not enumerated in the proposed regulation. 
Section 351.401(h)’s preamble, argues Commerce, directs it to consider 
a broader number of factors. Also, Commerce cites its broad discretion 
to interpret terms in the antidumpingstatute and its own regulations. !° 
Moreover, Commerce argues its interpretation of the “relevant sale” un- 
der the statute is reasonable, in accordance with law, and entitled to def- 
erence. 

In determining whether Commerce’s interpretation and application 
of the antidumping statute is in accordance with law, this Court must 
first determine whether Congress has “‘directly spoken to the precise 
question at issue.’” See E.IJ. Du Pont De Nemours, 8 F. Supp. 2d at 857 


12 The issue of whether TSMC is an exporter of the subject merchandise under the statute does not appear to be 
before this Court. In the preliminary and final determinations in this matter, Commerce seems to focus solely on 
whether TSMC is a producer of the subject merchandise See Notice of Preliminary Determination of Sales at Less Than 
Fair Value and Postponement of Final Determination: Static Random Access Memory Semiconductors From Taiwan, 
62 Fed. Reg. 51442, 51443 (Oct. 1, 1997) (Preliminary Determination); Notice of Final Determination of Sales at Less 
Than Fair Value: Static Random Access Memory Semiconductors From Taiwan, 62 Fed. Reg. 8909 (Feb. 23, 1998) (Fi 
nal Determination), as amended by Notice of Amended Final Determination and Antidumping Duty Order of Sales at 
Less Than Fair Value: Static Random Access Memory Semiconductors From Taiwan, 63 Fed. Reg. 18883 (Apr. 16, 
1998) 

Even so, the Court notes plaintiff, TSMC, appears to address this issue in reply to Defendant's statement “TSMC 
does not claim before this Court that is was the exporter of SRAMs.” (Defendant's Brief, at 27.) In its reply, TSMC 
states “the first sentence of the statement of facts in TSMC’s case brief states: ‘Plaintiff TSMC is a producer and ex- 
porter of the subject merchandise.”” (See Reply of Plaintiff Taiwan Semiconductor Manufacturing Co., Ltd. in Support 
of Motion for Judgment on the Agency Record (Plaintiff's Reply), Court No. 98-05-02184, at 13 (quoting Memoran- 
dum of Points and Authorities in Support of Motion of Taiwan Semiconductor Manufacturing Co., Ltd. for Judgment 
on the Agency Record (Plaintiff's Brief), Court No. 98-05-02184, at 3).) However, the Court notes plaintiff also states 
in its reply brief, “TSMC is appealing Commerce’s decision that TSMC is not a producer of subject merchandise, in 
violation of its own regulation.” (Plaintiff's Reply, at 14.) Because Commerce based its determination on consideration 
of TSMC as a producer, the Court, in this opinion, will address TSMC’s status as a producer under the antidumping 
duty statute in the context of TSMC’s indirect and direct sales to the United States. 

13 While Commerce asserts its determination of producer status should be based on the “totality of the circum- 
stances,” Polyvinyl Alcohol From Taiwan: Final Results of Antidumping Duty Administrative Review, 63 Fed. Reg. 


32810, 32813 (June 16, 1998), the Court notes that this standard was applied only after the determination in the in 
stant case in February of 1998. 
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(quoting Chevron, 467 U.S. at 842-43). The antidumping statute defines 
the term “producer” as “the producer of the subject merchandise.” 
19 U.S.C. § 1677(28) (1994). The statute, however, does not identify the 
criteria by which Commerce will deem a person or entity a producer. Be- 
cause the statute is silent as to this issue, “‘the question for the court is 
whether the agency’s answer is based on a permissible’ or reasonable 
‘construction of the statute.’” Du Pont, 8 F Supp. 2d at 857 (quoting 
Chevron, 467 U.S. at 842-43); 19 U.S.C. § 1677(28); see Koyo Seiko Co. v. 
United States, 36 F3d 1565, 1573 (Fed. Cir. 1994). 

To make its determination in this matter, Commerce relies upon its 
interpretation of the term “producer” as developed in prior cases and its 
regulations. In conjunction with the Uruguay Round Agreements Act of 
1994, Commerce propounded proposed regulations which establish 
“general rules that apply to the calculation of export price, constructed 
export price and normal value” under the antidumping duty statute and 
further clarify Commerce’s interpretation of the term “producer” un- 
der the statute. Proposed Rules, 61 Fed. Reg. at 7308. The term “produc- 
er” was defined by Commerce in proposed regulation 19 C.FR. 
§ 351.401(h) which states Commerce will not consider a subcontractor 
to be a producer where the “subcontractor does not acquire ownership, 
and does not control the relevant sale of the subject merchandise or for- 
eign like product.” Jd. at 7381. 

Commerce’s interpretation of the statute as reflected in proposed sec- 
tion 351.401(h) includes both the proposed regulation and the preamble 


of the proposed regulation.'* See Proposed Rules, 61 Fed. Reg. at 7330, 
7381. As stated, the proposed regulation instructs Commerce to consid- 
er ownership and control of the relevant sale when determining the pro- 
ducer status of a subcontractor. See id. at 7381. However, the preamble 
explanation suggests Commerce intended a broader number of factors 
to be considered. The preamble states: 


(n]ew paragraph (h) deals with the Department’s treatment of sub- 
processor or “tollers.” Several commentators expressed support for 
the Department’s recent decision that tolling operations (i.e., sub- 
contractors) should not be treated as manufacturers or producers 
of the subject merchandise. The Department concurs with those 


14 The parties dispute the scope and applicability of the law in this case. While Plaintiff seeks the Court’s strict en 
forcement of proposed regulation 351.401 (h) by its terms and language, the defendant argues the proposed regulation, 
“while not applicable to this investigation, codifies past practice and current policy” with respect to subcontractors 
which the proposed regulation restates in conjunction with the preamble. Preliminary Determination, 62 Fed. Reg. at 
51444. Defendant maintains it properly considered factors included in the preamble, although not specifically enunci 
ated in the proposed regulation, to determination TSMC’s producer status 

In considering the scope and applicability of proposed regulation 19 C.F.R. § 351.401(h), the Court notes part 351 of 
the Code of Federal Regulations only directly “appllies] to all administrative reviews initiated on the basis of * * * peti- 
tions filed or requests made after June 18, 1997.” 19 C.F.R. § 351.701 (1998). For proceedings “initiated on the basis of 
petitions filed or requests made after January 1, 1995, but before part 351 applies [June 18, 1997], part 351 will serve as 
a restatement of the Department's interpretation of the requirements of the Act as amended by the [Uruguay Round 
Agreements Act].” Jd. The investigation in this matter was initiated by petition in May of 1997 which was filed after 
January 1, 1995 but prior to the applicability date of 19 C.F.R. part 351. Therefore, the Court will treat the proposed 
regulation as a “restatement of the Department’s interpretation” of the term “producer” under the statute. Due to this 
finding, the Court will not enforce a strict construction of the proposed regulation by its language and terms as argued 
for by TSMC because it is not directly applicable to the instant investigation. See Brass Sheet and Strip From the Neth- 

Results of Antidumping Duty Administrative Review, 62 Fed. Reg. 51449, 51451 (Oct. 1, 1997) (“These 
regulations do not govern * * * because the review was initiated prior to the date the regulations became effective * * * 
{hlowever, * * * they do provide guidance.” 
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commentators who urged that, because this policy has not been 
widely publicized, that it be enunciated in the regulations. Under 
paragraph (h), where a party owning the components of subject 
merchandise has a subcontractor manufacture or assemble that 
merchandise for a fee, the Department will consider the owner to be 
the manufacturer, because that party has ultimate control over how 
the merchandise is produced and the manner in which it is ulti- 
mately sold. The Department will not consider the subcontractor t 
be the manufacturer or producer, regardless of the proportion of 
production attributable to the subcontracted operation or the loca- 
tion of the subcontractor or owner of the goods. 


Proposed Rules, 61 Fed. Reg. at 7330. 

Commerce’s restatement of its interpretation of “producer” as r« 
flected in the preamble is an attempt to codify its existing practice to- 
ward subcontractors. While the Court notes historically, in cases 
involving tolled sales, i.e., sales in which the seller retained ownership of 
the merchandise but contracted with a subcontractor to have the mer- 
chandise further processed, Commerce treated the subcontractor as the 
producer, see Brass Sheet and Strip From the Netherlands: Final Re- 
sults of Antidumping Duty Administrative Review, 62 Fed. Reg. 51449, 
51451 (Oct. 1, 1997), Commerce changed this practice in conjunction 
with the Uruguay Round Agreements Act of 1994. See Proposed Rules, 
61 Fed. Reg. at 7330, 7381; see also Notice of Final Determination of 
Sales at Less Than Fair Value: Polyvinyl Alcohol From Taiwan, 61 Fed 
Reg. 14064, 14070-71 (March 29, 1996). Under the revised practice, 
Commerce considers the party contracting for the tolling, rather than 
the processor or subcontractor, to be the producer of the subject mer- 
chandise. See id. Commerce stated that considering the producer of the 
subject merchandise to be the party controlling production and the ulti- 

mate sale was a more reasonable interpretation of the statute’s intent. 
See Brass Sheet, 62 Fed. Reg. at 51451. The Court considers the pro- 
posed regulation and preamble to be a restatement of Commerce’s exist- 
ing practice toward subcontractors. 

To determine if Commerce acted in accordance with law, the Court 
must consider whether Commerce’s subcontractor practice is a reason- 
able interpretation of the statute. In making this determination, the 
Court “will give deference to [an agency’s] longstanding * * * practice 
under a statute [the agency] is charged with administering.” Vivitar 
Corp. v. United States, 593 F. Supp. 420, 433 (CIT 1984); see also Zenith 
Radio Corp. v. United States, 437 U.S. 443, 450 (1978). 

Commerce’s subcontractor practice applicable during the time in 
which Commerce considered the determination at bar emphasizes own- 
ership, control of relevant sale, and control of production of the subject 
merchandise as primary points for Commerce’s consideration when de- 
termining a company’s producer status. However, Commerce appears to 
be inconsistent with what it considers to be the “relevant sale.” Before 
determining whether Commerce’s consideration of these factors is rea- 
sonable, therefore, the Court needs clarification regarding what is 





U.S. COURT OF INTERNATIONAL TRADE 39 


meant by the “relevant sale.” Thus, the Court remands this matter to 
Commerce for clarification of the reasoning behind Commerce’s inter- 
pretation and application of its practice with regard to relevant sale. 


A. Clarification of Relevant Sale 


Control of the “relevant sale” is a fundamental factor in Commerce’s 
determination of producer status under its subcontractor practice. The 
practice as stated in proposed regulation section 351.401(h) requires 
Commerce, when determining whether a subcontractor is a producer, to 
consider who “control(s] the relevant sale,” 7.e., who controls “the man- 
ner in which [the subject merchandise] is ultimately sold.” Proposed 
Rules, 61 Fed. Reg. at 7308, 7330. However, the proposed rules provide 
no definition or interpretation of relevant or ultimate sale. Also, the 
Court notes an absence of administrative! and judicial precedent inter- 
preting Commerce’s practice under the statute. !® 

Foundry sales are at issue in this matter. The administrative record 
indicates that TSMC’s foundry sales involve two distinct sales transac- 
tions: (1) the sale of subject merchandise by TSMC to its design house 
customers and (2) the sale of subject merchandise by the design house to 
its customers.!’ In makingits determination as to TSMC’s producer sta- 
tus, Commerce interpreted the “relevant sale” for purposes of its sub- 
contractor practice to be the sale by the design house. See Final 


Determination, 63 Fed. Reg. at 8918 n.4. In the Final Determination, 
Commerce noted: 


TSMC considers the relevant sale to be its sale of SRAM wafers to 
its design house customers in the United States and Taiwan. How- 
ever, the Department preliminarily determined that the relevant 


sale in a foundry agreement is the ultimate sale of SRAMs made by 
the design house. 


63 Feg. Reg. at 8918 n.4. This definition of “relevant sale” was made, 
however, without stating why Commerce considers the relevant sale to 
be the sale of SRAMs by the design house. In fact, Commerce itself, in its 


15 In its litigation papers, Commerce cites to Notice of Final Detern 


rination at Less Than Fair Value: Certain Forged 
Stainless Steel Flanges from Indi 


58 Fed. Reg. 68853, 68855 (Dec. 29, 1993), to support is use of 19 U.S.C. § 1677b(e) 
1994), the Court notes, however, that determination was made prior to the changes in Commerce’s subcontractor 
practice at issue in this case. 

16 Pursuant to the Court’s request, the parties in this matter provided additional briefing material on the definition 
of “relevant sale.” TSMC argues the relevant sale is the sale by TSMC to its unaffiliated design house customers. TSMC 
cites as authority to support its position the antidumping duty statute’s export price definition which states, “the price 
at which the subject merchandise is first sold * * * to an unaffiliated purchaser in the United States. 19 U.S.C 
§ 1677a(a) (1994).” (Memorandum Responding to the Court’s Questions During Oral Argument, at 3 n.2 (Oct. 4, 1999) 
(Plaintiff's Response to Questions).) Citing 19 U.S.C. § 1677b(e) (1994)—Constructed Value, Commerce defined rele- 
vant sale as the sales transaction which reflects all the essential costs of the subject merchandise. (See Defendant’s 
Supplemental Memorandum, at 4 n.3 (Oct. 4, 1999) (Defendant’s Response to Questions).) Commerce argues the sale 
by the foundry to the design house does not reflect the cost of the design, therefore the transaction by the design house 
to its customers captures more of the essential costs. (See id. at 5.) Defendant-intervenor concurs with Commerce’s 
position. (See Supplemental Submission of Micron Tech., Inc., at 3-4 (Oct. 4, 1999).) 


17 The Court notes that both direct and indirect sales of SRAMs to the United States are at issue in this matter (See 
Plaintiff's Response to Questions, at 7, 11 n.22; Foundry Elimination Memorandum, at 7, 11 n.22 (“[TSMC] had * * * 
direct sales to the United States”); Respondent Selection Memorandum, at 2 n.3.) However, Commerce’s preliminary 
and final determinations seem only to address TSMC’s indirect sales. Commerce noted that in analyzing the relevant 
sale, it was making a determination between “the sale from the foundry to the design house” and “the subsequent 
downstream sale of the encapsulated SRAMs to the United States.” Preliminary Determination, 62 Fed. Reg. at 51444; 
see also Final Determination, 63 Fed. Reg. at 8918 (citing findings made in the Preliminary Determination). The Court 
will address the outstanding question concerning the status of TSMC’s direct sales in Section IV.B of this opinion. 
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Preliminary Determination and Foundry Elimination Memorandum, 
seems unclear as to which sales transaction is the relevant sale. In the 
Foundry Elimination Memorandum, Commerce found that a foundry 
did not control the relevant sale of the subject merchandise both be- 
cause “[it] does not own the wafer design, [and ] it is not permitted to sell 
the processed wafer, to which it retains title, to anyone but the design 
house that provided the design” and, alternatively, because “[it] [does 
not] control the subsequent sale of the wafers (or further-processed 
SRAMs) by the design house.” (Foundry Elimination Memorandum, at 
9-10.) Commerce’s first finding seems to implicate the sales transaction 
by the foundry to the design house and the second clearly refers to the 
sales transaction by the design house to its customers. 

In the Preliminary Determination, both sales transactions again 
seem to be used in reference to Commerce’s finding regarding control of 
the “relevant sale.” Commerce states, “[t]he foundry has no right to sell 
those wafers to any party other than the design house unless the design 
house fails to pay for the wafers” and it is the design house who “sells the 
encapsulated SRAMs to downstream customers.” Preliminary Deter- 
mination, 62 Fed. Reg. at 51444. Finally, Commerce found “the entity 
that controls and owns the SRAMs design, i.e., the design house, con- 
trols the production, and ultimate sale, of the subject merchandise.” Jd. 

Citing Commerce’s confusion about which transaction was the “rele- 
vant sale” and arguing it asserted control in both transactions, TSMC 
maintains the “relevant sale” for purposes of the proposed subcontrac- 
tor regulation is that by it to its design house customers. TSMC con- 
tends Commerce’s interpretation of “relevant sale” as that by the 
design house is counter to basic notions of contract law and taken to its 
logical conclusion would render Commerce’s subcontractor regulation 
meaningless. TSMC argues Commerce’s interpretation would mean a 
subcontractor normally could not satisfy section 351.401(h) because it 
would not control the relevant sale. TSMC contends this result is con- 
trary to the proposed regulation which by its language, i.e. “[a] subcon- 
tractor will not be considered a manufacturer or producer when * * *.” 
contemplates the possibility that a subcontractor could be considered a 
producer under the antidumpingstatute. TSMC maintains Commerce’s 
regulations should not be interpreted in a manner that would render 
them nugatory. 

Commerce, in its papers before the Court, argues that its interpreta- 
tion of the “relevant sale” as that by the design house is reasonable un- 
der the statute. Commerce supports its position by citing the manner in 
which constructed value is calculated under 19 U.S.C. § 1677b(e) (1994). 
In that calculation, Commerce must determine the “sum * * * of materi- 
als and fabrication or other processing of any kind employed in produc- 
ing the merchandise.” 19 U.S.C. § 1677b(e)(1). Commerce argues the 
“relevant sale” is that which captures all the costs of production, and 
since the foundry’s sale price does not account for the cost of design or 
back end processing, the “relevant” sale is that by the design house. 
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In this case, Commerce appears to address on the record the aspect of 
TSMC’s control with regard to both sales transactions, however, it fails 
to address the basis for its designation of the sale by the design house as 
the “relevant sale.” See Final Determination, 63 Fed. Reg. at 8918; Pre- 
liminary Determination, 62 Fed. Reg. at 51444; (Foundry Elimination 
Memorandum, at 9-11). In fact, Commerce fails to state any reasoning 
behind its decision to treat the sale by the design house as the “relevant 
sale.” See Final Determination, 63 Fed. Reg. at 8918 n.4. The Court 
notes Commerce relies on the definition of constructed value as a ratio- 
nal for its determination of “relevant sale” in its papers submitted in op- 
position to the relief sought by the plaintiff: The Court notes further the 
Preliminary and Final Determinations in this matter are devoid of such 
rational. Because “a reviewing court must evaluate the validity of an 
agency decision on the basis of the reasoning presented in the decision 
itself” and may not use “‘post hoc rationalizations’ of counsel [to] sup- 
plement or supplant the rationale or reasoning of the agency,” this 
Court will not consider Commerce’s arguments on this point presented 
in its litigation papers.!® Hoogovens Staal BV v. United States, 86 F. 
Supp. 2d 1317, 1331 (CIT 2000) (quoting FPC v. Texaco, Inc., 417 US. 
380, 397 (1974)). This Court remands this issue to Commerce with in- 
structions to clarify its reasoning with regard to why it selected the sub- 
sequent sale by the design house to be the “relevant sale” under the 
statute and its subcontractor practice. 


B. Clarification of Relevant Sale in the Context of TSMC’s Indirect and 
Direct Sales 

The Court also notes confusion in the record regarding Commerce’s 
interpretation and application of its subcontractor practice to TSMC’s 
indirect and direct sales. The parties do not appear to dispute that as a 
foundry TSMC sells subject merchandise to the United States market 
both indirectly, i.e., through design houses located in Taiwan who subse- 
quently sell to the United States, and directly, i.e., to design house cus- 
tomers located in the United States. (See Memorandum Responding to 
the Court’s Questions During Oral Argument, at 1; Foundry Elimina- 
tion Memorandum, at 7, 11 n.22 (“[TSMC] had * * * direct sales to the 
United States”); Respondent Selection Memorandum, at 2 n.3.) Even 
though direct and indirect sales are recognized by Commerce in its in- 
ternal memoranda regarding the SRAMs from Taiwan investigation, 
the Preliminary and Final Determinations appear only to address 
TSMC producer status with regard to indirect sales. 

It is unclear to the Court whether Commerce analyzed TSMC’s pro- 
ducer status with regard to TSMC’s direct sales. Beyond Commerce’s 
recognition of the existence of TSMC’s direct sales, the Court notes only 
aconclusory footnote regarding direct sales in Commerce’s Respondent 
Elimination Memorandum which stated because “TSMC acted solely as 


18 On remand, if Commerce should cite the definition of constructed value as its reasoning for its selection of the sale 
by the design house as the “relevant sale,” Commerce should also explain why use of constructed value is appropriate in 
this matter. 
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a foundry during the [Period of Investigation],” it could not be consid- 
ered a producer even with respect to its direct sales. (Foundry Elimina- 
tion Memorandum, at 11 n.22.) This conclusory statement lacks 
explanation. Based on Commerce’s subcontractor practice, it is the 
Court’s understanding that even if a company operates as a foundry or 
subcontractor, Commerce must still determine whether the foundry is a 
producer by way of determining ownership, control of production, and 
control of relevant sale. See Proposed Rules, 61 Fed. Reg. at 7330, 7381. 
The Court notes the determination of “relevant sale” may vary if direct 
or indirect sales are at issue. A company’s identification as a foundry 
does not, in and of itself, seem to determine its producer status under 
Commerce’s subcontractor practice. The Court remands this matter to 
Commerce for explanation and clarification of TSMC’s producer status 
in the context of direct sales. 


CONCLUSION 


At this time, the Court makes no determination whether Commerce’s 
decision to exclude TSMC is supported by substantial evidence or is 
otherwise in accordance with law, whether Commerce’s decision not to 
verify TSMC is supported by substantial evidence or is otherwise in ac- 
cordance with law or whether Commerce’s actions violated the require- 
ments of procedural fairness. 

In accordance with this opinion, this matter is remanded to the 
United States Department of Commerce. Commerce shall report its re- 
mand results within 45 days of the date of the remand order. 


(Slip Op. 00-49) 
TORRINGTON Co., PLAINTIFF v. UNITED STATES OF AMERICA, DEFENDANT 
Court No. 98-09-02903 
(Dated May 2, 2000) 


JUDGMENT 


TSOUCALAS, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade Ad- 
ministration’s (“Commerce”) Final Results of Redetermination on Re- 
mand Final Scope Ruling—Antidumping Duty Order on Cylindrical 
Roller Bearings and Parts Thereof From Japan—Regarding a Certain 
Cylindrical Roller Bearing Produced by Koyo Seiko Co., Ltd., and Im- 
ported by Koyo Corporation of U.S.A. (A—588-804) (“Remand Results”), 
issued pursuant to Torrington Co. v. United States of America, Slip Op. 
No. 99-63, 1999 WL 507619 (CIT July 14, 1999), and Commerce having 
complied with the Court’s remand, it is hereby 
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ORDERED that the Remand Results filed by Commerce on March 30, 
2000 are affirmed in their entirety; and it is further 

ORDERED that since all other issues have been decided, this case is dis- 
missed 


(Slip Op. 00-50) 


JESMANN-SUMERBANK BORU ENDUSTRISI T.A.'S., BORUSAN BIRLESIK 
FABRIKALARI A.'S., AND BORUSAN ITHALAT IHRACAT VE DAGITIM 
AINTIFFS v. UNITED STATES OF AMERICA, DEFENDANT, AND ALLIED 
BE & CONDUIT CORP AND WHEATLAND TUBE CO., DEFENDANT: 


NORS 


Court No. 9805-02185 


Dated May 3, 2000 


Shapiro Morin & Oshinsky LLP, (Arthur J. Lafave III and Douglas N 


r plaintiffs 
1 W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 


tigation Branch, Civil Division, United States Department of Justice; Lucius B 
ey, Cx 


‘hief Counsel for Import Administration, United States Depart- 
da A. Andros), of counsel, for defendant 


OPINION AND ORDER 

GOLDBERG, Judge: In its opinion, Mannesmann-Sumerbank Boru En- 
dustrisi TA.S. v. United States,23CIT__, 86 F Supp. 2d 1266 (1999), 
the Court reviewed the Department of Commerce’s (“Commerce”) Cer- 
tain Welded Carbon Steel Pipe and Tube and Welded Carbon Steel Line 
Pipe from Turkey; Final Results and Partial Recission of Countervail- 
ing Duty Administrative Reviews, 63 Fed. Reg. 18,885 (April 16, 1998) 

“Final Results”). The Court remanded a portion of the Final Results to 
Commerce with instructions to “include plaintiffs’ foreign exchange 
gains in the denominator of the subsidy margin or provide an adequate 
explanation of how this case differs from prior determinations.” Man- 
nesmann-Sumerbank, 23 CIT at , 86 F Supp. 2d at 1277. The Court 
further instructed Commerce that “[i]f [it] takes the latter course of ac- 
tion, it must also explain why Turkish GAAP and plaintiffs’ accounting 
methods are unreliable or distortive.” Id. 

In order to “weigh the policy implications of this issue against its over- 
all countervailing duty practice,” Commerce requested, and was 
granted, an extension of time in which to file its remand determination. 
Motion for Extension of Time of 2/16/00. On March 17, 2000, Commerce 
submitted its Final Results of Redetermination on Remand (“Remand 
Results”) to the Court. 
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In the Remand Results, Commerce chose not to recalculate the subsi- 
dy margin. Instead, it asserts that its long-standing policy has been to 
exclude foreign exchange gains from the denominator. Further, Com- 
merce asserts that this policy is reasonable. Because Commerce fails to 
adequately substantiate its practice or its reasonableness, however, the 
Court once again remands the Final Results. 

In the Remand Results, Commerce states that its long-standing policy 
has been to exclude foreign exchange gains and losses from the denomi- 
nator of the subsidy equation. See Remand Results, at 3. Yet, it does not 
point to a single previously published source to illustrate its avowed 
practice. In fact, Commerce asserts that “this aspect of our calculations 
is not directly addressed in the public notices describing our investiga- 
tive or review results.” Remand Results, at 3. 

Nonetheless, Commerce counsels the Court to ignore both Final Af- 
firmative Countervailing Duty Determination: Certain Pasta (“Pasta”) 
from Turkey (“Pasta From Turkey”), 61 Fed. Reg. 30,366, (June 14, 
1996) and Final Affirmative Countervailing Duty Determination; Brass 
Sheet and Strip From Brazil (“Brass Sheet”), 51 Fed. Reg. 40,837 (Nov. 
10, 1986) because they are “not reflective of general Department prac- 
tice.” Remand Results, at 3. In discussing Brass Sheet, Commerce ratio- 
nalizes that the determination is 14 years old, and thus “it is difficult to 
determine why exchange rate gains were included in the sales denomi- 
nator.” Id. at 6. And with respect to Pasta from Turkey, Commerce ac- 
knowledges that “the Department departed from its practice without a 
substantive explanation.” Remand Results, at 8. While these two deter- 
minations do not definitively establish Commerce’s prior practice, they 
are the only published sources available to the Court to assess that prac- 
tice. And, notably, they both contradict Commerce’s avowed policy. 

Moreover, when discussing the reasonableness of its avowed policy, 
Commerce claims that “companies do not routinely adjust the booked 
value of their sales for exchange rates and losses,” and that companies 
that do otherwise are “exceptions.” Remand Results, at 4. Yet Com- 
merce provides no support for this assertion. Nor does Commerce sup- 
ply the basis for its rationale that “the U.S. Customs Service uses the 
F.O0.B. value of imports to establish the CVD duties an importer must 
pay at the time the goods enter the country.” Remand Results, at 5. 

Finally, although this case involves the 1996 administrative review, 
Commerce notes in the Remand Results that it indexed the numerator 
and denominator of the subsidy calculation in the 1997 administrative 
review. See Remand Results, at 7n.3. In the Preliminary Results of that 
review, Commerce explains that “[i]Jndexing the benefit and the sales 
figure will neutralize any potential distortion in our subsidy calcula- 
tions caused by high inflation and the timing of the receipt of the subsi- 
dy.” Certain Welded Carbon Steel Pipes and Tubes and Welded Carbon 
Steel Line Pipe from Turkey; Preliminary Results of Countervailing 
Duty Administrative Reviews, 64 Fed. Reg. 16,924, 16,926 (Apr. 7, 1999). 
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In light of Commerce’s position in the Remand Results that its policy 
of excluding foreign exchange gains and losses from the denominator of 
the subsidy equation is reasonable, Commerce’s reference to its 1997 de- 
termination raises a question for this review. That is, given the “poten- 
tial [for] distortion” described above, whether Commerce’s decision to 
exclude foreign exchange gains and losses in this case is still reasonable 
considering (1) there was high inflation and (2) Commerce did not index 
the numerator and denominator of the subsidy calculation (as it did in 
the later review). 

Because Commerce has failed to substantiate its practice or its rea- 
sonableness, this Court remands. It is hereby 

ORDERED that Commerce’s determination, in the Final Results, to ex- 
clude plaintiffs’ “kur farki” accounts from the denominator of the subsi- 
dy equation is remanded in conformance with the original remand 
instructions; 

ORDERED that Commerce shall, within thirty (30) days of the date of 
this Order, issue a remand determination; 

ORDERED that the parties may, within ten (10) days of the date on 
which Commerce issues its remand determination, submit memoranda 
addressing Commerce’s remand determination, not to exceed five (5) 
pages in length; and it is further 

ORDERED that the parties may, within ten (10) days of the date on 
which memoranda addressing Commerce’s remand determinations are 
filed, submit response briefs, not to exceed five (5) pages in length. 


(Slip Op. 00-51) 
SARNE HANDBAGS CoRrP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 97-06-—00959-S 


Defendant, United States, moves for summary judgment pursuant to U.S. CIT R. 56(b), 
contending it is entitled to judgment as a matter of law because the United States Customs 
Service (Customs) properly classified the merchandise at issue, handbags, under subhead- 
ing 4202.22.15, Harmonized Tariff Schedule of the United States (HTSUS), as “Handbags 
* * * With outer surface of sheeting of plastic,” dutiable at a rate of 19.2% ad valorem 

Plaintiff, Sarne Handbags Corp., opposes defendant’s motion and cross-moves for sum- 
mary judgment pursuant to US. CIT R. 56(a), contending it is entitled to judgment as a 
matter of law because Customs improperly classified the merchandise at issue under sub- 
heading 4202.22.15, HTSUS. Plaintiffargues the imported merchandise should have been 
classified under subheading 3926.90.98, HTSUS, as “Other articles of plastics * * * Other: 
* * * Other,” dutiable at a rate of 5.3% ad valorem 

Held: The Court finds there are no genuine issues of material fact and summary judg- 
ment is appropriate. The Court holds Customs correctly classified the merchandise at is- 


sue. Defendant’s motion for summary judgment is granted, and plaintiff's cross-motion 
for summary judgment is denied. 





46 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 26, JUNE 28, 2000 


(Dated May 5, 2000) 
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plaintiff. 
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Liebman, Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch, Civil Division, United States Department of Justice (Barbara M. Epstein); Beth C. 
Brotman, Office of the Assistant Chief Counsel, International Trade Litigation, United 
States Customs Service, of Counsel, for defendant. 


OPINION 


CARMAN, Chief Judge: Defendant, United States, moves for summary 
judgment pursuant to US. CIT R. 56(b), contendingit is entitled to judg- 
ment as a matter of law because the United States Customs Service 
(Customs) properly classified the merchandise at issue under subhead- 
ing 4202.22.15, Harmonized Tariff Schedule of the United States 
(HTSUS)!, as “Handbags * * * With outer surface of sheeting of plas- 
tic,” dutiable at a rate of 19.2% ad valorem. Plaintiff, Sarne Handbags 
Corp. (Sarne), opposes defendant’s motion and cross-moves for summa- 
ry judgment pursuant to U.S. CIT R. 56(a), contending it is entitled to 
judgment as a matter of law because Customs improperly classified the 
merchandise at issue under subheading 4202.22.15, HTSUS. Plaintiff 
argues the imported merchandise should have been classified under 
subheading 3926.90.98, HTSUS?, as “Other articles of plastics * * * 
Other: * * * Other,” dutiable at a rate of 5.3% ad valorem. The Court has 
jurisdiction pursuant to 28 U.S.C. § 1581(a) (1994). 

BACKGROUND 

Plaintiffis the importer of the merchandise at issue in this case. Plain- 
tiff exported the merchandise from Hong Kong on August 3, 1996, and 
entered it at the Port of Long Beach on August 19, 1996. 

The following material facts are not in dispute: The merchandise at 
issue consists of “handbags, style no. S/2061T-BR, invoiced as ‘100% 
PVC handbag,’ represented by Defendant’s Exhibit [] A.” (Defendant’s 
Statement of Material Facts Not In Issue at 1 2.) “The material compris- 
ing the outer surface of the handbag consists of a plastic material 
(“PVC”] which covers a textile material,” (id. at 17), and the “outer sur- 


1 Subheading 4202.22.15, Harmonized Tariff Schedule of the United States (HTSUS), states, in relevant part: 

4202 Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle cases, binocular 
cases, camera cases, musical instrument cases, gun cases, holsters and similar containers; traveling 
bags, toiletry bags, knapsacks and backpacks, handbags, shopping bags, wallets, purses, map cases, 
cigarette cases, tobacco pouches, tool bags, sports bags, bottle cases, jewelry boxes, powder cases, cut- 
lery cases and similar containers, of leather or of composition leather, of sheeting of plastics, of textile 
materials, of vulcanized fiber or of paperboard, or wholly or mainly covered with such materials or 
with paper (con.): 

andbags, whether or not with shoulder strap, including those without handle 


* * . * * * 


4202.22 With outer surface of sheeting of plastic or of textile materials 
* 


. . * 


4202.22.15 With outer surface of sheeting of plastic 
2 Subheading 3926.90.98, HTSUS, states, in relevant part: 
3926 Other articles of plastics and articles of other materials of headings 3901 to 3914: 


3926.90 Other: 


* * 


3926.90.98 Other 
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face of the handbag is that part of the surface of the bag which is seen by 
the user/consumer.” (Jd. at 1 17.) Furthermore, “[t]he plastic/textile 
material [] is in the form of a ‘sheet’ and/or ‘sheeting’ in the handbag at 
issue.” (Id. at 1 9.) This plastic/textile material (Material) is a “broad, 
relatively thin surface layer or covering” with “a thickness greater than 
10 mil.” (/d. at 17 12, 13.) “For the purposes of this action, the parties 
agree * * * the terms, ‘sheeting of plastic,’ and ‘plastic sheeting’ may be 
used interchangeably,” and “the terms ‘plastic’ and ‘plastics’ may be 
used interchangeably.” (Jd. at 17 10, 11.) 

Customs classified the merchandise at issue under subheading 
4202.22.15, HTSUS, as “Handbags * * * With an outer surface of sheet- 
ing of plastic.” Plaintiff timely protested Customs’ classification of the 
merchandise and after paying all liquidated duties due, timely com- 
menced this action. 


CONTENTIONS OF THE PARTIES 
A. Plaintiff 


Plaintiff, Sarne, contends no genuine issues of material fact exist, and 
it is entitled to judgment as a matter of law. Plaintiff argues Customs 
improperly classified the merchandise under subheading 4202.22.15, 
HTSUS, as “Handbags * * * With an outer surface of sheeting of plas- 
tic.” Plaintiff asserts this classification is improper because the mer- 
chandise is not prima facie classifiable under heading 4202, HTSUS, as 
“handbags * * * of sheeting of plastics * * * wholly or mainly covered 
with such materials,” because the meaning of “sheeting of plastics” pre- 
cludes such a finding. 

Plaintiffargues that because neither the statute, nor the Harmonized 
Commodity Description and Coding System Explanatory Notes, nor the 
legislative history of the statute defines the phrase “sheeting of plas- 
tics,” the Court must turn to the common meaning of the phrase. Plain- 
tiffstates the common meaningis “plastic in the form of continuous film 
(10 mils or greater in thickness).” (Plaintiff's Memorandum of Law in 
Opposition to Defendant’s Motion for Summary Judgment and in Sup- 
port of Plaintiff's Cross-Motion for Summary Judgment (PSJ) at 12.) 
Because the Material is more than mere plastic and the plastic compo- 
nent was never a sheeting, plaintiff contends the common meaning of 
“sheeting of plastics” excludes the merchandise at issue. 

Plaintiffargues the Material is not “sheeting of plastics,” but rather is 
“synthetic leather” which is a composite material of plastic coated to a 
textile substrate. Plaintiff contends the plastics, synthetic leather and 
handbag industries recognized the Material as “synthetic leather” in 
1988, the year the HTSUS was enacted. The Material, according to 
plaintiff is “a unique, unitary material which provides functionality be- 
yond that which is achievable by the combination of a plastic sheet with 
a textile.” (Plaintiff's Reply to Defendant’s Opposition to Plaintiff's 


3 Plaintiff seems to be making an argument based on the commercial meaning of the terms “sheetingof plastics” and 
“synthetic leather.” 





48 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 26, JUNE 28, 2000 


Cross-Motion for Summary Judgment at 13.) Furthermore, “(t]he com- 
posite plastic/textile material at issue in this case will not separate intoa 
plastic sheet and a textile as will often happen with a laminated plastic 
sheet and textiles.” (Id.) 

Plaintiff also contends the processes for manufacturing “sheeting of 
plastics” and “synthetic leather” are recognized in the industry as being 
significantly different. Plaintiff claims when manufacturing “synthetic 
leather” the plastic component, known as a “melt,” is heated to 
170-180°C until it is a viscous, thick liquid which is then applied to the 
textile component. According to plaintiff, the “melt” takes the shape of 
the vessel in or on which it is placed, and if not coated onto fabric, it be- 
comes a plastic sheet. The process for manufacturing “sheeting of plas- 
tics,” according to plaintiff, is different from the one described above. 

Because the Material comprising the merchandise at issue is not, and 
never was, a “sheeting of plastics,” plaintiff argues the merchandise 
cannot be classified under heading 4202, HTSUS. Contrary to defen- 
dant’s arguments, plaintiff contends Chapter 42, Additional United 
States Note 2 (U.S. Note 2) is inapplicable because U.S. Note 2 only ad- 
dresses subheadings within heading 4202, HTSUS, and the General 
Rules of Interpretation (GRI) require classification to be determined ac- 
cording to heading first, then subheading.® Even if U.S. Note 2 were ap- 
plicable, however, plaintiff claims it still would not help defendant 
because U.S. Note 2 does noi define “sheeting of plastics.” 

Plaintiff argues the Government’s alternative method for achieving 
prima facie classifiability under heading 4202, HTSUS, by characteriz- 
ing the merchandise at issue as “handbags * * * with outer surface of 
textile materials” is also incorrect because the outer surface of the mer- 
chandise is plastic. Furthermore, plaintiff contends defendant’s argu- 
ments for classification under heading 4202, HTSUS, based on the 
Tariff Schedule of the United States’ (TSUS) prior treatment of hand- 
bags is mistaken because the classification of handbags changed signifi- 
cantly in the HTSUS. Finally, plaintiff argues summary judgment for 
defendant is precluded because the Court “must make a factual deter- 
mination as to whether the common meaning of ‘sheeting of plastics’ is 
different from its commercial meaning. In addition, the Court must de- 


4 Chapter 42, Additional United States Note 2 (U.S. Note 2) states: 
For purposes of classifying articles under subheadings 4202.12, 4202.22, 4202.32, and 4202.92, articles of textile 
fabric impregnated, coated, covered or laminated with plastics (whether compact or cellular) shall be regarded as 


having an outer surface of textile material or of plastic sheeting, depending upon whether and the extent to which 
the textile constituent or the plastic constituent makes up the exterior surface of the article 


° According to plaintiff, U.S. Note 2’s sole purpose is to combat Customs Headquarters Ruling 082803, and prevent 
articles of Heading 4202 with an outer surface of plastic sheeting combined wiih textiles from being classified as texti 
les. See United States Customs Service Headquarters Ruling Letter No. 082803, at 6 (Dec. 27, 1988) (holding “an ar 
ticle consisting of a textile fabric which is coated, covered, or laminated on one surface with a compact plastics material 
would not have an outer surface ‘of plastic sheeting’ because that material is classifiable in Chapter 56 or 59”); see also, 
Memorandum to the Committee on Ways and Means of the United States House of Representativeson H.R. 1900, 101** 
Congress, A Bill to Add an Additional U.S. Note to Chapter 42 of the Harmonized Tariff Schedule of the United States 
(ITC Memo), in Defendant’s Opposition to Plaintiff's Cross-Motion for Summary Judgment and Reply to Plaintiff's 
Opposition to Defendant’s Motion for Summary Judgment (Def. Opp.), Exhibit K, at 2-3 (lending support to plaintiff's 
reading of the legislative history). But see Note 1(1), Section XI, HTSUS (specifically precluding handbags of heading 
4202, HTSUS, with textile, plastic sheeting combinations from being classified as textiles) 

© Plaintiff asserts that from 1981 until the adoption of the HTSUS, all handbags of plastic were classified under a 
single provision, 706.62, Tariff Schedule of the United States 
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termine if the material of which the handbags are constructed is com- 
posed of, or contains, sheeting of plastics.” (PSJ at 29.) 

Plaintiff argues the merchandise at issue should be classified under 
the basket provision for plastics, subheading 3926.90.98, HTSUS, as 
“articles of plastics.” Subheading 3926.90.98, HTSUS, is appropriate, 
Sarne argues, because the merchandise at issue is composed of plastics, 
and it is not classifiable under any other eo nomine provision providing 
for the classification of handbags.® Therefore, classification in a basket 
provision for articles of plastic would be correct. 


B. Defendant 


Defendant, United States, moves for summary judgment arguing 
there are no genuine issues of material fact in this matter, and Customs 
properly classified the merchandise at issue under subheading 
4202.22.15, HTSUS, as “Handbags * * * With outer surface of sheeting 
of plastic.” The Court need not go beyond the plain meaning of the stat- 
ute, according to defendant, because the phrase “sheeting of plastic,” as 
explained by U.S. Note 2, includes the merchandise at issue. According 
to defendant, U.S. Note 2 requires all handbags made with an outer sur- 
face of “textile fabric impregnated, coated, covered or laminated with 
plastics (whether compact or cellular)” to be classified under subhead- 
ing 4202.22, HTSUS, as handbags with an outer surface of “sheeting of 
plastic.” Defendant contends plaintiff's claim that U.S. Note 2 is inappli- 
cable is erroneous because to assert U.S. Note 2 refers to the definition of 
“sheeting of plastic” in the subheadings and not in the heading would be 
to fix a broader definition of a phrase in the subheading than in the hea- 
ding. Such a result would be in conflict with Congressional intent that 
headings encompass subheadings in the statute. The definition of 
“sheeting of plastics” in heading 4202, HTSUS, therefore, must encom- 
pass textile materials covered by plastics in order to give effect to the 
subheading which is undisputably subject to U.S. Note 2. 

Defendant further argues while no analysis of legislative history is 
necessary, the legislative history supports its contention that Congress 
intended the duty rate for handbags to remain the same after the con- 


cial meaning becomes a material questio ly when, among other factors, the 
ine cilia’ meaning of a_ pheees cot is it is different fror 
United States, 996 F Supp 1258, 1261 (CIT 1998). The 

n assertion cease er, the Court n 


n the phrase’s 
>» Court also no 
otes plaintiff asserted at oral argument that th 
ial meanings of “sheeting of plastics” are the same 

sit your clhent s position that the common meaning and the commercial meaning |of “shee ting 
plastics” are the same? 


that you don’t maintain a difference between the two of them 


The Court So that really I don’t have any factual determination, as set forth on Page 29 of your brief, that I 
have to m ake 

mor No, you don’t, Your Honor 

Oral Argument at 31-32 
factual diffe 


Mr. Si 


Because plaintiff fails to assert facts that would require the Court to consider the material 
ces between the common and commercial meanings of “sheeting of plastics” which would preclude 


summary judgment, such analysis is unnecessary. Accordingly, summary judgment relief is not precluded 


Two other provisions to which plaintiff points are: subheading 4602.10.29, HTSUS, “ 
other articles, made directly to shape from plaiting materials * * * Handbags. 


“Other articles of plastics * * * Beads, bugles, and spangles * * * 
number of Cu 


Basketwork, wickerwork and 
,” and subheading 3926.90.33, HTSUS, 
articles thereof * * * Handbags.” Plaintiff points toa 
stoms Headquarters Rulings and New York Rulings for the proposition that handbags not classifiable 


under any specific provision should be classified under the basket provision for the material which makes up the outer 
surface of the bag 
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version from the TSUS to the HTSUS. Defendant cites to the debate 
among members on the Harmonized System Committee’ and the Inter- 
national Trade Commission’s report to Congress!° as proof that there 
was no intent to exclude handbags with an outer surface of flexible plas- 
tic from heading 4202, HTSUS. Defendant also cites to an opinion of the 
Harmonized System Committee,!! as proof that classification under 
heading 4202, HTSUS, does not depend upon the manner in which the 
plastics are applied. Furthermore, even if U.S. Note 2 does not apply in 
the case at hand, defendant argues the common meaning of the term 
“sheeting of plastics” encompasses the merchandise, making it prima 
facie classifiable under heading 4202, HTSUS. Finally, defendant as- 
serts that even if the merchandise cannot be classified under heading 
4202, HTSUS, as “handbags * * * of sheeting of plastics” it still can be 
classified under heading 4202, HTSUS, as “handbags * * * of textile ma- 
terials.” !2 

Defendant attacks several of plaintiff's arguments against Customs’ 
classification as meritless. First, defendant asserts plaintiff's argu- 
ments based on commercial meaning are in error. Defendant under- 
stands plaintiff to assert the Material is not within the commercial 
meaning of “sheeting of plastics.” This assertion is inapplicable, defen- 
dant argues, because plaintiff has not acknowledged a difference be- 
tween the common and commercial meaning of “sheeting of plastics.” 
As aresult, plaintiffhas not rebutted the presumption that the common 
and commercial meanings are the same. Second, defendant disputes 


plaintiff's contention there is a legal requirement a “sheeting of plas- 
tics” be a solid sheet prior to its initial contact with the textile in order to 
be classified under heading 4202, HTSUS. Because heading 4202, 
HTSUS, uses the word “of” in lieu of “made/manufactured/composed 
of” prior to the phrase “sheeting of plastics,” defendant argues whether 
the “sheeting of plastics” existed as a separate component prior to being 
part of the merchandise at issue is irrelevant. Third, defendant contests 


9 See Summary Record of the 15*" Session of the Harmonized System Committee (HSC), Doc. 24.103, at 2 (March 15 
1978), in Def. Opp., Exhibit J; Summary Record of the 15“ Session of the HSC, Doc. 24.126, at III/1 (April 20, 1978), in 
Def. Opp., Exhibit J; Summary Record of the 17* Session of the HSC and its Working Party, Doc. 24.980, at V/58 (March 
23, 1979), in Def. Opp., Exhibit J; Report of the Nomenclature Committee, Doc. 25.108, at 2 (June 19, 1979), in Def 
Opp., Exhibit J; Report to the Customs Co-Operation Council on the Fifth Session of the Interim HSC, Doc. 32.901, at 
D/32/Rev. (October 5, 1985), in Def. Opp., Exhibit J. Country comments during the course of the preparation of the 
Harmonized Tariff Schedules are “fragments” of legislative history. See Carl Zeiss, Inc. v. United States, 16 F. Supp. 2d 
1097, 1101 (CIT 1998). While defendant cites to these authorities to indicate there was no intention to exclude hand- 
bags with an outer surface of plastic from heading 4202, HTSUS, the Court notes they do not define the phrase “sheet 
ing of plastic” nor do they clearly indicate why that phrase was adopted as opposed to other proposed alternatives. See 
infra note 16. 

10 See supra note 5. 


11 See Classification of “Gamma Grip” and “Gamma Hi-Tech,” HSC, 16* Sess., Doc 39.646, at 11 6-8 (August 28, 
1995) (Gamma Grip), in Def. Opp., Exhibit N. HSC opinions “are given the same weight as the international Explanato. 
ry Notes in interpreting HTSUS and are therefore instructive but not binding.” Verosol USA, Inc. v. United States, 20 
CIT 1251, 1252, 941 F Supp. 139, 140 (1996). See infra note 19. 

12 Customs’ classification is still correct under this argument because once the merchandise is determined to be 
prima facie classifiable under heading 4202, HTSUS, U.S. Note 2 will require classification under subheading 
4202.22.15, HTSUS, because the parties have stipulated that the outer surface of the handbag is of plastic 
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what it characterizes as plaintiff's use of the “more than” doctrine!® to 
argue that the presence of textile in the Material makes it more than a 
“sheeting of plastics” and therefore unclassifiable under heading 4202, 
HTSUS. Defendant argues the phrase “sheeting of plastics” is broad 
enough to include plastic sheeting laminated to a textile substrate, the 
kind of material used here. 

Finally, defendant disputes plaintiff's proposed classification, argu- 
ing plaintiff has supplied no valid support for classifying the merchan- 
dise at issue under subheading 3926.90.98, HTSUS. Defendant argues 
plaintiff's proposal is incorrect for three reasons. First, as the merchan- 
dise is prima facie classifiable under heading 4202, HTSUS, Chapter 39, 
Note 2(ij)!4 precludes classification of the merchandise under that chap- 
ter. Second, even if the merchandise were prima facie classifiable under 
both defendant’s and plaintiff's proposals, the defendant’s classifica- 
tion is preferred because it is more specific.!© Third, plaintiff's “more 
than” doctrine argument undermines plaintiff's proposed classifica- 
tion. This is so because if the presence of a textile substrate makes the 
merchandise at issue “more than” a “sheeting of plastic” for the pur- 
poses of heading 4202, HTSUS, the presence of a textile substrate 
should also make the merchandise “more than” an “article of plastic” 
for the purposes of heading 3926, HTSUS. 


STANDARD OF REVIEW 
This case is before the Court on defendant’s motion and plaintiff's 


cross-motion for summary judgment. “[Slummary judgment is ap- 
propriate when there is no genuine dispute as to the underlying factual 
issue of exactly what the merchandise is.” Bausch & Lomb, Inc. v. 
United States, 148 F3d 1363, 1365 (Fed. Cir. 1998); see also U.S. CIT R. 
56(d). When deciding summary judgment motions in classification cases 


the court construes the relevant (competing) classification head- 
ings, a question of law; determines what the merchandise at issue 
is, a question of fact; and then, if there is no genuine dispute over 
the nature of the merchandise, adjudges on summary judgment the 
proper classification under which [the merchandise] falls, the ulti- 
mate question in every classification case and one that has always 
been treated as a question of law. 


Bausch & Lomb, 148 F3d at 1366. 

In this case, Customs has not promulgated any regulations interpret- 
ing the relevant headings or subheadings; therefore, the Court conducts 
de novo review based on the record before it pursuant to 28 U.S.C. 


13 The “more than” doctrine holds that when “goods constitute more than a particular article because they possess 
additional significant features or perform additional nonsubordinate functions|,| they are not classifiable” under the 
heading for that article. Avenues in Leather, Inc. v. United States, 11 F. Supp. 2d 719, 726 (CIT 1998) (citing Digital 
Equip. Corp. v. United States, 889 F.2d 267, 268 (Fed. Cir. 1989)). 

14 While defendant cites to Chapter 39, Note 2(h), it appears defendant meant tocite to Chapter 39, Note 2(ij). Chap- 
ter 39, Note 2(ij) states in relevant part: “This chapter does not cover * * * saddlery or harness (heading 4201) or 
trunks, suitcases, handbags or other containers of heading 4202.” 


15 Defendant appears to base its argument on General Rule of Interpretation (GRI) 3(a), HTSUS, which states in 
relevant part: “When * * * goods are, prima facie, classifiable under two or more headings * * * (t]he heading which 
provides the most specific description shall be preferred.” 
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§ 2640(a)(2) (1994). See Carl Zeiss, Inc. v. United States, 195 F.3d 1375, 
1378 (Fed. Cir. 1999) (citing Mead Corp. v. United States, 185 F.3d 1304, 
1307 (Fed. Cir. 1999)); Amity Leather Co. v. United States, 20 CIT 1049, 
1052, 939 F Supp. 891, 894 (1996). Furthermore, since the question be- 
fore the court is a legal one, the statutory presumption of correctness 
afforded Customs, see 28 U.S.C. § 2639(a)(1) (1994), carries no force. See 
Universal Elecs. Inc. v. United States, 112 F.3d 488, 492 (Fed. Cir. 1997). 
Finally, this Court’s precedent dictates it “must consider whether the 
government’s classification is correct, both independently and in com- 
parison with the importer’s alternative.” Jarvis Clark Co. v. United 
States, 733 F.2d 873, 878 (Fed. Cir. 1984). 


DISCUSSION 
The Court finds summary judgment is appropriate because there are 
no genuine issues of material fact in dispute. Therefore, the sole issue 
remaining in this case is the proper classification of the merchandise at 


issue. See JVC Co. of Am. v. United States, 62 F Supp. 2d 1132, 1136 (CIT 
1999). 


A. Scope of Heading 4202, HTSUS, Handbags “of sheeting of plastics” 

“The HTSUS General Rules of Interpretation (GRI) and the Addi- 
tional U.S. Rules of Interpretation (U.S. GRD govern the proper classifi- 
cation of all merchandise and are applied in numerical order.” Zeiss, 195 
F.3d at 1379. Under GRI 1, “classification shall be determined according 
to the terms of the headings and any relative section or chapter notes.” 
GRI 1, HTSUS (1996). The section and chapter notes form an integral 
part of the HTSUS and have the same legal force as the text of the hea- 
dings. See Trans-Border Customs Seruvs., Inc. v. United States, 18 CIT 
22, 25, 843 F Supp. 1482, 1486 (1994). “The function of the Notes is to 
define the precise scope of each heading, subheading, chapter, subchapt- 
er, and section.” Id. 

If Congress has clearly stated its intent in the language of the statute, 
the Court should not inquire further into the meaning of the statute or 
engage in common-meaning inquiry because the statutory definition is 
controlling. See Pillowtex Corp. v. United States, 171 F3d 1370, 1373 
(Fed. Cir. 1999); Lonza, Inc. v. United States, 46 F.3d 1098, 1106 (Fed. 
Cir. 1995). “The court’s determination of congressional intent in the 
tariff schedules requires reading all parts of the statute together, includ- 
ing the relevant headnotes, which are the primary source for ascertain- 
ing such intent.” Trans-Border Customs Servs., 843 F. Supp. at 1486. 

“When a tariff term is not defined in the HTSUS or its legislative his- 
tory, the term’s correct meaning is its common meaning.” Pillowtex, 171 
F.3d at 1374. To determine the common meaning ofa tariffterm, a court 
may consult dictionaries, lexicons, the testimony in the record, and oth- 
er reliable sources of information. See JVC, 62 F. Supp. 2d at 1137. A 
term’s common and commercial meanings are presumed to be the same. 
See Zeiss, 195 F3d at 1379. “The party who argues that the term ‘should 
not be given its common or dictionary meaning must prove that there is 
a different commercial meaning in existence.’” Winter-Wolff, Inc. v. 
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United States, 996 F. Supp. 1258, 1261 (CIT 1998) (quoting Rohm & 
Haas Co. v. United States, 727 F2d 1095, 1097 (Fed. Cir. 1984). 

The Court finds the statute does not define the phrase at issue, hand- 
bags “of sheeting of plastics.” Additionally, the Court finds the legisla- 
tive history fails to provide any guidance regarding the proper 
interpretation of the phrase as used in heading 4202, HTSUS.!® There- 
fore, the Court must determine the common meaning of the phrase “of 
sheeting of plastics.”!” See Pillowtex, 171 F.3d at 1374. 

The Court derives the common meaning of the phrase by determining 
the meaning of each of its constituent words. WEBSTER’S THIRD NEw IN- 
TERNATIONAL DICTIONARY (WEBSTER’S) (1986) defines “sheeting,” in rele- 
vant part, as “1 : material in the form of sheets or suitable for forming 
into sheets : as * * * b: material (as a plastic) in the form of acontinuous 
film * * *.” Id. at 2092. WEBSTER’s defines “sheet,” in relevant part, as 
“3a: abroad stretch or surface of something that is usu. thin in compari- 
son to its length and breadth * * *.” Jd. at 2091. WEBSTER’s defines 
“film” as “2b: athin covering or coating or veil.” Id. at 850. The OXFORD 
ENGLISH DICTIONARY (2d Ed. 1989) defines “sheet” as “9. a. A relatively 
thin piece of considerable breadth ofa malleable, ductile, or pliable sub- 
stance.” Id. at 224. Based on the above definitions, the Court finds 
“sheeting” is material in the form of or suitable for forming into a broad 
surface of something that is unusually thin, or is a material in the form 
of a continuous thin covering or coating. 

WEBSTER’S (1986) defines “plastic” as “3 a (1) : a substance that at 
some stage in its manufacture or processing can be shaped by flow * * * 
and that can retain the new solid often rigid shape under conditions of 
use.” !8 Jd. at 1733. Finally, the Court finds the use of the word “of” prior 
to the words “sheeting of plastics” indicates that whether the “sheeting 
of plastics” existed as a separate component prior to being part of the 
“handbag” is irrelevant.!9 See Jacques Isler Corp. v. United States, 433 
F.2d 1399, 1401-02 (C.C.PA. 1970). Indeed, absent a provision to the 
contrary goods are classified in their condition as imported. See Heart- 


16 There is no definition of the phrase handbags “of sheeting of plastics” in the legislative history. See H.R. CONF. 
REP No. 100-576 (1988). The ITC Memo discussed by the parties is irrelevant because the language of the sponsor’s 
original bill was not adopted by Congress, and the memo fails to provide any rationale for the language adopted in U.S. 
Note 2 aside from noting, rather cryptically, that as phrased, it is consistent with the United States’ treaty obligations 
Furthermore, the various country comments proffered by defendant are unenlightening because they fail to define the 
phrase “sheeting of plastics” and do not explain why the phrase was eventually adopted. The only pertinent legislative 
history to heading 4202, HTSUS, of which the Court is aware concerns U.S. Note 2. The Court notes U.S. Note 2 does 
not assist the Court in determining the meaning of heading 4202, HTSUS, but rather applies only to goods already 
classified under heading 4202, HTSUS. See H. R. CONF REP No. 101-650 (1990 

17 See supra note 7 

18 The Court notes that the statute similarly defines “plastics:” 


Throughout this tariff schedule the expression “p/astics” means those materials of heading 3901 to 3914 which are 

or have been capable, either at the moment of polymerization or at some subsequent stage of being formed under 

external influence (usually heat and pressure, if necessary with a solvent or plasticizer) by molding, casting, ex- 

truding, rolling or other process into shapes which are retained on the removal of the external influence. 
Chapter 39, Note 1, HTSUS 


C . . . + . ~ . 
19 The Gamma Grip opinion supports this interpretation. In Gamma Grip the Secretariat argued there should be no 
distinction for merchandise composed of plastic between “coated/impregnated products (application of a liquid prod- 
uct) and covered/laminated products (pre-existing sheets)” and consequently, “whether or not the sheet is pre-exist- 


ing” does not affect classification of products “presented in the form of a sheet.” See Gamma Grip, supra note 11, at 
16-8 
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land By-Products, Inc. v. United States, 74 F. Supp. 2d 1324, 1341 (CIT 
1999) (citing Worthington v. Robbins, 139 U.S. 337, 341 (1891)). 


B. Merchandise at Issue Properly Classified Under Subheading 
4202.22.15, HTSUS, “Handbags *** With outer surface of 
sheeting of plastic” 


The Court finds the merchandise as identified by the parties in their 
stipulations falls within heading 4202, HTSUS, and therefore is correct- 
ly classified under heading 4202, HTSUS. The parties stipulate the mer- 
chandise is a “handbag” whose “outer surface” contains a “plastic” (or 
“plastics” ) component that is exposed, entirely “covers” a textile compo- 
nent, and is relatively thin in comparison to its breadth. Therefore, the 
only word in the heading whose application to the merchandise at issue 
is seemingly unclear is “sheeting.” As discussed above, the common 
meaning of “sheeting” is material in the form of or suitable for forming 
into a broad surface of something that is unusually thin, or is a material 
in the form of a continuous thin covering or coating. Based on this defi- 
nition and the parties’ stipulations, the Court finds the merchandise is 
correctly classified under heading 4202, HTSUS, “handbags * * * of 
sheeting of plastics.” 

U.S. Note 2 provides support for the Court’s conclusion. While U.S. 
Note 2 relates only to specific subheadings within heading 4202, 
HTSUS, and therefore, is not binding for determining prima facie clas- 
sifiability under heading 4202, HTSUS, it is persuasive as to what Con- 
gress intended the phrase “sheeting of plastics” to mean in the context 
of the statute as a whole. Cf Productol Chem. Co. v. United States, 74 
Cust. Ct. 138, 151 (1975) (when the same word or phrase is used in dif- 
ferent parts of the same statute it will be presumed to have the same 
meaning, unless a contrary intent is indicated). Thus, it appears when 
“textile fabric [is] impregnated, coated, covered, or laminated with plas- 
tics” and “the plastic constituent makes up the exterior surface of the 
article,” Congress intended the material on the outer surface of the mer- 
chandise to be considered a “sheeting of plastics.” See U.S. Note 2. 

Plaintiff's counter-argument that the “plastic/textile material” is a 
unitary substance and thus cannot be considered a “sheeting of plas- 
tics” is unconvincing. Under GRI 2(b),”° “[a]ny reference in a heading to 
a material or substance shall be taken to include a reference to mixtures 
or combinations of that material or substance with other materials or 
substances.” GRI 2(b), HTSUS. Handbags “of sheeting of plastics” can 
thus be taken to include reference to handbags “of sheeting” of a com- 
bination “plastic/textile material.” Consequently, the merchandise is 
prima facie classifiable under heading 4202, HTSUS. If merchandise is 
prima facie classifiable under heading 4202, HTSUS, it is precluded 
from classification as a textile, see Section XI, Note 1(1), HTSUS?!, and 


20 GRI2(a) is inapplicable as no party asserts that the merchandise at issue is incomplete, unfinished, unassembled, 
or disassembled. 


21 Section XI, Note 1(1), HTSUS, states, in relevant part, “This section does not cover * * * [alrticles of textile mate- 
rials of heading 4201 or 4202.” 
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from classification as an item of plastic. See Chapter 39, Note 2(ij).22 
Therefore, plaintiff's proposed alterative classification under subhead- 
ing 3926.90.98, HTSUS, as “Other articles of plastics * * * Other: * * * 
Other,” is incorrect. Because the parties have not suggested, nor has the 
Court found, any other potential headings under which the merchan- 
dise may fall, the Court, under GRI 2(b), considers the combination 
“plastic/textile material” of which the merchandise at issue is composed 
to be “sheeting of plastics” under heading 4202, HTSUS. 

In addition to finding the merchandise is correctly classified under 
heading 4202, HTSUS, the Court finds Customs correctly classified the 
merchandise under subheading 4202.22.15, HTSUS. US. Note 2 
instructs, for the purpose of determining whether merchandise is prop- 
erly classified under subheading 4202.22, HTSUS, merchandise com- 
posed of textile covered with plastic on the exposed surface of the 
merchandise is considered as having an outer surface of plastic sheeting. 
Since the parties have stipulated the material comprising the outer sur- 
face of the handbag consists of a plastic material on the exterior surface 
of the bag which covers a textile material, and there are no alternative 
subheadings the Court finds appropriate, the Court finds the merchan- 
dise is correctly classified under subheading 4202.22, HTSUS, as 
“Handbags * * * With outer surface of sheeting of plastic.” For the rea- 
sons stated above and because the relevant phrase in subheading 


the Court finds Customs’ classification of the merchandise under sub- 
heading 4202.22.15, HTSUS, as “Handbags * * * With outer surface of 
sheeting of plastic,” is correct both independently and in comparison 
with the importer’s alternative. 


CONCLUSION 
For the reasons stated above, the Court finds Customs correctly clas- 
sified the merchandise at issue under subheading 4202.15.22, HTSUS, 
as “Handbags * * * With outer surface of sheeting of plastic.” Conse- 
quentially, defendant’s motion for summary judgment is granted, and 
plaintiff's cross-motion for summary judgment is denied. 


22¢ 
““ See supra note 14 
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(Slip Op. 00-52) 
SSK INDUSTRIES, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 97-02-00322 


Pursuant to U.S. CIT R. 12(b)(1), defendant, United States, moves to dismiss this action 
for lack of subject matter jurisdiction. Plaintiff opposes defendant’s motion asserting this 
Court has subject matter jurisdiction under 28 U.S.C. § 1581(a) (1994). 

Held: Defendant’s motion to dismiss for lack of subject matter jurisdiction is granted. 


(Dated May 10, 2000) 


Law Offices of Nicholas H. Cobbs (Nicholas H. Cobbs), Washington, D.C.; Creskoff & Do- 
ram, LLP (Stephen M. Creskoff), Washington, D.C., of Counsel, for plaintiff. 

David W. Ogden, Acting Assistant Attorney General of the United States; Joseph I. 
Liebman, Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch, Civil Division, United States Department of Justice (Bruce N. Stratvert); Yelena 
Slepak, Office of Assistant Chief Counsel, International Trade Litigation, United States 
Customs Service, of Counsel, for defendant. 


OPINION 
CARMAN, Chief Judge: Pursuant to U.S. CIT R. 12(b)(1), the defen- 
dant, United States, moves to dismiss this action for lack of subject mat- 
ter jurisdiction. Plaintiff opposes defendant’s motion asserting this 
Court has subject matter jurisdiction under 28 U.S.C. § 1581(a) (1994). 


This Court has jurisdiction to resolve this question under 28 U.S.C. 
§ 1581(a). 


BACKGROUND 


Between July 2, 1995, and January 16, 1996, plaintiff, SSK Indus- 
tries, Inc. (SSK), through UPS Customhouse Brokerage, Inc. (UPS), im- 
ported merchandise known as the Cybernetic Parachute Release 
System (Cypres).! The 25 Cypres entries at issue in this matter were liq- 
uidated on February 16, 1996.2 

SSK entered the Cypres under the duty free subheading 9014.20.80, 
Harmonized Tariff Schedule of the United States (HTSUS), as “Direc- 
tion finding compasses; other navigational instruments and appliances; 
parts and accessories thereof * * * Instruments and appliances for aero- 
nautical or space navigation (other than compasses) * * * Other.” The 
United States Customs Service (Customs), however, liquidated the 
Cypres entries under subheading 8804.00.00, HTSUS, as “Parachutes 
(including dirigible parachutes) and rotochutes; parts thereof and ac- 


1 The Cybernetic Parachute Release System (Cypres) “is an emergency safety device designed to open a skydiver’s 
parachute.” (Defendant’s Memorandum in Support of Its Motion to Dismiss for Lack of Jurisdiction, at 1 n.1 (Defen 
dant’s Memorandum).) 


2 Plaintiff, SSK Industries, Inc. (SSK), claims in its brief the entries were liquidated on February 19, 1996. (See 
Plaintiff's Memorandum in Opposition to Defendant’s Motion to Dismiss for Lack of Jurisdiction, at 2 (Plaintiff's Op- 


position).) However, in its complaint, SSK alleges the Cypres entries were liquidated on February 16, 1996. (See Com- 
plaint, at 2,111.) 
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cessories thereto,” dutiable at a rate of 5.4% ad valorem in 1995 and 
4.8% ad valorem in 1996.8 

Acting as SSK’s agent,* UPS protested Customs’ liquidation of the 
Cypres entries under subheading 8804.00.00, HTSUS, claiming the 
merchandise was properly classified under subheading 9014.20.80, 
HTSUS. On August 26, 1996, Customs denied UPS’s protest in part and 
on September 13, 1996, reliquidated® the Cypres entries under subhead- 
ing 8479.89.95, HTSUS, as “Machines and mechanical appliances hav- 
ing individual functions * * * Other * * * Other,” dutiable at a rate of 
3.5% ad valorem in 1995 and 3.2% ad valorem in 1996®. Neither SSK nor 
UPS, as SSK’s agent, protested the reliquidation of the Cypres entries 
under subheading 8479.89.95, HTSUS. On February 14, 1997, SSK filed 
a summons in this Court contesting Customs’ classification of the 
Cypres entries under subheading 8479.89.95, HTSUS. In the summons, 
SSK cited Customs’ August 26, 1996, denial of UPS’s protest challeng- 
ing Customs’ original classification of the Cypres entries under sub- 
heading 8804.00.00, HTSUS, and claimed the Cypres entries were 
properly classified under subheading 9014.20.80, HTSUS. 


CONTENTIONS OF THE PARTIES 


A. Defendant 


Defendant, United States, argues this Court lacks subject matter ju- 
risdiction under 28 U.S.C. § 1581(a) because SSK failed to file a protest 


within 90 days after the final decision by Customs, i.e. the reliquidation 
of the Cypres entries under subheading 8479.89.95, HTSUS, pursuant 
to 19 U.S.C. § 1514(a) and (c) (1994); therefore, the reliquidations of the 
Cypres entries have become final and conclusive and not subject to judi- 
cial review. See 19 U.S.C. § 1514(a). Defendant supports its position by 
citing United States v. Parkhurst & Co., 12 Ct. Cust. Appls. 370, T.D. 
40522 (1924), which held when a reliquidation has occurred “(t]he reliq- 
uidation, not the original liquidation, is the final decision of the collector 
as to the rate and amount of duty to be paid by the importer, and the time 
to protest begins to run from the date of the latest liquidation.” Id. at 
373. 

Defendant argues the court’s holding in Parkhurst as interpreted in 
Transflock, Inc. v. United States, 765 F. Supp. 750, 751 (CIT 1991) and 
Mitsubishi Elecs. Am., Inc. v. United States, 865 F. Supp. 877 (CIT 1994) 
precludes the Court’s jurisdiction in this matter. Contending the situa- 
tion is similar to the one at bar, defendant notes in Transflock, the im- 


3In 1996, the language and dutiable rate of subheading 8804.00.00, Harmonized Tariff Schedule of the United 
States (HTSUS), were amended to state, “ Parachutes (including dirigible parachutes and paragliders) and rotochutes; 
parts thereof and accessories thereto” dutiable at a rate of 4.8% ad valorem. (emphasis added 

4 The Code of Federal Regulations provides, “(a) |] Protests may be filed by: (1) The importer or consignee shown on 
the entry papers * * * ; or (6) Any authorized agent of any of the persons described in paragraph{| (a)(1) * * * 


of this 
section, subject to the provisions of [19 C.F R.} § 174.3 [Power of attorney]” 19 C.F R. § 174.12 (1996 


In this case, the Court notes the term “reliquidation” is used to denote the reclassification and reliquidation of the 
Cypres entries under subheading 8479.89.95, HTSUS, as “Machines and mechanical appliances having individual 
functions * * * Other * * * Other,” dutiable at a rate of 3.5% ad valorem in 1995 and 3.2% ad valorem in 1996 from 
Customs’ original classification under subheading 8804.00.00, HTSUS 

6in 1996, the HTSUS was amended changing the dutiable rate for entries classified under subheading 8479.89.95, 
HTSUS, from 3.5 % ad valorem to 3.2% ad valorem 
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porter protested classification of the merchandise as entered requesting 
an alternative tariff classification, Customs reliquidated the entries un- 
der a third classification, and the importer failed to protest the reliqui- 
dations; therefore, the Court lacked jurisdiction. Transflock, 765 F. 
Supp. at 751-752. Similarly, in Mitsubishi, defendant argues, the Court 
found it lacked jurisdiction under 28 U.S.C. § 1581(a) because the im- 
porter failed to protest Customs’ reliquidation of the entries after Cus- 
toms denied the importer’s protest of Customs’ original liquidation. 
Mitsubishi, 865 F. Supp. at 879-80. Defendant, citing Mitsubishi, con- 
tends a protest against a reliquidation by Customs is a prerequisite to 
judicial review of Customs’ reliquidation; therefore, without a valid and 
timely protest, the Court lacks subject matter jurisdiction to review the 
reliquidation of entries. 

Defendant maintains because SSK failed to protest the reliquidation 
of the Cypres entries, this Court lacks subject matter jurisdiction to re- 
view the reliquidation of the Cypres entries. 


B. Plaintiff 


Plaintiff, SSK, argues this Court has jurisdiction to review classifica- 
tion of the Cypres entries under 19 U.S.C. § 1581(a) which confers exclu- 
sive jurisdiction to this Court of any civil action commenced to contest 
the denial of a protest, in whole or in part. SSK contends the Court has 
jurisdiction by the plain language of the statute because SSK is properly 
contesting Customs’ denial in part of its protest against Customs’ origi- 
nal liquidation of the Cypres entries. 

Additionally, SSK argues the statement from Parkhurst relied on by 
defendant in its motion to dismiss is pure dictum. Plaintiff contends the 
issue in Parkhurst was the ability of an importer to protest a reliquida- 
tion and not whether an importer was required to file such a protest in 
order to obtain judicial review. Accordingly, plaintiff argues the Court’s 
holdings in Transflock, 765 F. Supp. 750, and Mitsubishi, 865 F. Supp. 
877, where the Court held, based on Parkhurst, it did not have jurisdic- 
tion due to the importer’s failure to protest a reliquidation, improperly 
expanded the protest requirement under 19 U.S.C. § 1514(a) as the 
means for judicial review. 

Also, citing Novell, Inc. v. United States, 985 F Supp. 121, 123 (CIT 
1997), plaintiffargues Transflock and Mitsubishi do not control because 
Novell held the statutory justification for denial of jurisdiction for fail- 
ure to protest a reliquidation was limited to situations in which Customs 
reliquidated the entries under an alternative classification offered by 
the importer in its protest of the original liquidation. Plaintiff contends 
where the relief requested by the importer in a protest is not granted 
and the shipment is reliquidated under a wholly different tariff heading, 
as in this case, the relief that the importer requested is clearly denied 
and jurisdiction in this Court is appropriate under 28 U.S.C. § 1581(a) 
because Customs’ reliquidation did not alter or affect the denial of plain- 
tiffs protest. 
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SSK argues this Court has subject matter jurisdiction over this mat- 
ter pursuant to 28 U.S.C. § 1581(a).' 


DISCUSSION 

When a defendant challenges the Court’s jurisdiction, the plaintiff 
has the burden of demonstrating that jurisdiction exists. See Lowa, Ltd. 
uv. United States, 561 F Supp. 441, 443 (CIT 1983). 

Pursuant to 28 U.S.C. § 1581(a), this Court “has exclusive jurisdiction 
of any civil action commenced to contest the denial of a protest, in whole 
or in part, under section 515 of the Tariff Act of 1930 [the Act].” Codified 
at 19 U.S.C. § 1515(a) (1994), section 515(a) of the Act provides, “the ap- 
propriate customs officer, within two years from the date a protest was 
filed in accordance with section 1514 of this title, shall review that pro- 
test and shall allow or deny such protest in whole or in part.” Section 
1514(a) states a final decision of the Customs Service including “the liq- 
uidation or reliquidation of an entry * * * shall be final and conclusive 
upon all persons * * * unlessa protest is filed in accordance with this sec- 
tion [1514(a)].” 19 U.S.C. § 1514(a) (1994). Defendant argues this Court 
lacks subject matter jurisdiction in this matter because plaintiff failed to 
file a section 1514 protest against Customs’ reliquidation of the Cypres 
entries at issue in this case.® This Court agrees. 

This Court repeatedly has interpreted the statute establishing sub- 
ject matter jurisdiction in this Court, 28 U.S.C. § 1581(a), to require a 
party protest Customs’ reliquidation of entries “as a prerequisite to 


seeking judicial review of the reliquidation.” Mitsubishi, 865 F. Supp. at 
880; see also Novell, 985 F. Supp. at 123; Transflock, 765 F. Supp. at 751. 
Under this Court’s precedent’, it is well-established that a “‘[rJeliquida- 


‘ The Court notes plaintiff in its Statement of Facts stated, “Neither SSK nor its broker received a notice of reliqui- 
dation” and “[p)laintiff has not seen any proof that a notice of reliquidation was posted at the customs house, or other 
evidence that the shipment was formally reliquidated.” (Plaintiff's Opposition at 3, n.1.) The Court also notes, howev- 
er, plaintiff presented no argument with respect to inadequate notice of reliquidation. Defendant, United States Cus- 
toms Service (Customs), replied to plaintiff's fact assertions by pointing to the notice of reliquidation on the denial in 
part of SSK’s protest plaintiff admitted receiving. Defendant also noted that a presumption of regularity attaches to 
government acts like the provision of notice. (See Defendant's Reply Brief in Support of Motion to Dismiss for Lack of 
Jurisdiction and in Opposition to Plaintiff's Response, at 3 (citing Penrod Drilling Co. v. United States, 727 F. Supp 
1463 (CIT 1989 

As argued by Customs, the Court notes “government officials are entitled to the benefit of a presumption that their 
duties are performed in the manner required by law” and “[i]n the absence of an affidavit or other evidence from plain- 
tiff, the presumption that notice was posted is sufficient to negate the existence of a genuine issue of material fact.” Star 
Sales & Distribut. Corp. v. United States, 663 F. Supp. 1127, 1129 (CIT 1986). Because plaintiff presented no evidence to 
support its claim of inadequate notice, the Court finds the government’s presumption of regularity prevails and no 
further discussion of this issue is warranted. 

8 Defendant, United States, filed its motion to dismiss for lack of subject matter jurisdiction pursuant to U.S. CIT 
12(b)(1). In deciding such a motion, the Court considers whether the moving party challenges the sufficiency of the 
pleadings or the factual basis underlying the pleadings. In the first instance, the Court must accept as true all facts 
alleged in the non-moving party’s pleadings. In the second instance, the Court accepts as true only those facts which are 
uncontroverted. All other facts are subject to fact finding by the Court. See Power-One Inc. v. United States, 83 F. Supp. 
2d 1300, 1303 n.9 (CIT 1999) (citing Cedars-Sinai Med. Ctr. v. Watkins, 11 F.3d 1573, 1583-84 (Fed. Cir. 1993)). In this 
case, defendant challenges the actual existence of subject matter jurisdiction by asserting plaintiff, SSK Industries, 
Inc. (SSK), failed to comply with the statutory requirements for judicial review under 28 U.S.C. § 1581(a) (1994). 
Therefore, the Court will only accept uncontroverted factual allegations as true for purposes of this motion. See Power 
One, 83 F. Supp. 2d at 1303 n.9. The Court notes, there is no dispute between the parties that plaintiff did not file a 
protest with respect to Customs’ reliquidation of the Cypres entries. All other facts underlying the controverted juris- 
dictional allegations in dispute are subject to fact-finding by this Court. 


9 The Court recognizes it is not bound by the prior precedent of the United States Court of International Trade 
(CIT). See Algoma Steel Corp., Ltd. v. United States, 865 F.2d 246, 243 (Fed. Cir. 1989) (“among trial courts [e.g., CIT] it 
is unusual for one judge to be bound by the decision of another and , if it is to occur, such a rule should be stated some- 
where. That is not done here.”). “Nevertheless, absent unusual or exceptional circumstances, it would appear to be a 
better practice for judges of this court to follow the prior opinions of the court.” Krupp Stahl A.G. v. United States, 15 
CIT 169, 173 (1991) (citing Fricker v. Town of Foster, 596 F. Supp. 1353, 1356 (D.R.1. 1984)). 
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tion vacates and is substituted for the collector’s original liquidation.”” 
Mitsubishi, 865 F. Supp. at 879 (quoting Parkhurst, 12 Ct. Cust. App. at 
373). Therefore, if a party fails to protest a reliquidation by Customs 
within ninety days of the reliquidation, the reliquidation becomes final 
and is not subject to judicial review by this Court. See id. 879-80 (citing 
19 U.S.C. §§ 1514(a) and (c)(2)(A)); see also Transflock, 765 F. Supp. at 
751. Because this Court finds “plaintiff has not shown this action is un- 
usual or unique or advanced any other reason for the Court to dispense 
with the statutory requirement [under 19 U.S.C. § 1514],” this Court 
does not have subject matter jurisdiction over the entries at issue in this 
matter. Transflock, 765 F. Supp. at 751. 

The Court finds plaintiff's arguments are without merit. First, the 
Court disagrees with the plaintiff's reading and interpretation of Park- 
hurst. The Court notes nothing in Parkhurst or subsequent opinions cit- 
ing Parkhurst indicates its statement that a reliquidation vacates and 
substitutes an original liquidation is dictum. Second, while the Court 
notes Novell dealt with a protest where plaintiff posited two alternative 
final values and Customs granted the importer relief by accepting one of 
them, the Court in Novell did not narrow the statutory requirement 
that a plaintiff protest a reliquidation in order to establish jurisdiction 
under 28 U.S.C. § 1581(a). See Novell, 985 F. Supp. at 123. This Court 
disagrees with plaintiffs interpretation of Novell and finds the Court in 
Novell simply dealt with the facts presented. In fact, in an earlier deci- 
sion, this Court rejected plaintiff's position that a protest of reliquida- 
tion was unnecessary when Customs reliquidated entries under a tariff 
classification not asserted by the importer. Transflock, 765 F. Supp. at 
751-52. In Transflock, the Court specifically found plaintiff was re- 
quired to protest Customs’ reliquidation in order to obtain judicial re- 
view even where plaintiff did not advance the classification used by 
Customs in its reliquidation. This Court finds no reason here to deviate 
from the precedent established in Transflock. 


CONCLUSION 


For the reasons stated above and because the Court finds plaintiff 
failed to properly protest Customs’ reliquidation of the Cypres entries 
under 19 U.S.C. § 1514(a), this Court holds that it lacks subject matter 
jurisdiction under 28 U.S.C. § 1581(a) over the entries at issue in this 
matter. Accordingly, the defendant’s motion to dismiss for lack of sub- 
ject matter jurisdiction pursuant to U.S. CIT R. 12(b)(1) is granted. 
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OPINION 


PoGug, Judge: Plaintiff Allen O’Quinn (“Plaintiff”) requests judg- 
ment upon the agency record pursuant to USCIT Rule 56.1. Plaintiff 
challenges a decision of the Deputy Assistant Secretary (“Assistant Sec- 
retary”) of the Department of Treasury (“Treasury”) affirming the U.S. 
Customs Service’s (“Customs”) denial of credit for his responses to two 
questions on the April 1998 customs broker examination.! 


BACKGROUND 
19 U.S.C. § 1641(b)(1)(1994) provides that “[n]o person may conduct 


customs business (other than solely on behalf ofthat person) unless that 
person holds a valid customs broker’s license issued by the Secretary [of 
Treasury] under paragraph (2) or (3).” Paragraph (2) states, 


In assessing the qualifications of an applicant [for a customs bro- 
ker’s license], the Secretary [of Treasury] may conduct an examina- 
tion to determine the applicant’s knowledge of customs and related 
laws, regulations and procedures, bookkeeping, accounting, and all 
other appropriate matters. 

19 U.S.C. § 1641(b)(2). 

In April 1998, Plaintiffsat for the customs broker examination for the 
purpose of obtaining a customs broker’s license. Plaintiff received a 
score of 73.07%, 1.93% below a passing score.” Pursuant to 19 C.ER. 
§ 111.17(a), Plaintiff wrote a letter to Customs on May 13, 1998, re- 
questing a review of his examination and challenging six of the test 
questions.° By letter dated August 21, 1998, Customs informed Plaintiff 
that he would be given credit for one additional answer. Nevertheless, 
Plaintiff's new score of 74.4% was still short of a passing grade. 

Pursuant to 19 C.ER. § 111.17(b), Plaintiff appealed Customs’ deci- 
sion to Treasury on September 28, 1998, specifically requesting review 


1 The Secretary of the T reasury is authorized to decide appeals of a customs broker’s license denial by Customs. The 
Secretary of the Treasury has delegated this authority to the Deputy Assistant Secretary. See Rudloff v. United States, 
19 CIT 1245, 1246 n.2 (1995), aff'd, 108 F.3d 1392 (Fed. Cir. 1997) 


2A passing score for the April 1998 customs broker examination was 75%. See 19 C.ER. § 111.13(e) 


3 Customs prepares and grades the examination. See 19 C.F.R. § 111.13(a) 
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of questions 17 and 62. In response, the Assistant Secretary determined 
that Plaintiff's responses to questions 17 and 62 were incorrect and de- 
nied his appeal by letter on January 4, 1999. Suit in this court subse- 
quently followed. See 19 U.S.C. § 1641(e)(1); 19 CFR. § 111.17(c). 


JURISDICTION AND STANDARD OF REVIEW 

Pursuant to 28 U.S.C. § 1581(g)(1)(1994), the Court has exclusive ju- 
risdiction over a denial of a customs broker’s license. Regarding the ap- 
propriate standard of review, the statute provides that “the findings of 
the Secretary [of Treasury] as to the facts, if supported by substantial 
evidence, shall be conclusive.” 19 U.S.C. § 1641(e)(3)(emphasis added). 
Both 19 U.S.C. § 1641 and 28 U'S.C. § 2640 (1994), however, are silent as 
to the standard of review the Court should apply to legal questions in 
customs broker’s license denial cases. “Therefore, [in reviewing legal 
questions,] the [Court refers to the Administrative Procedure Act 
[(“APA”)], which gives general guidance regarding the scope and stan- 
dard of review to be applied in various circumstances.” United States t 
Ricci, 21 CIT 1145, 1146, 985 F Supp. 125, 126 (1997), aff'd, 178 F3d 
1307 (Fed. Cir. 1998)(citations omitted); see also Tarnove v. Bentsen, 17 
CIT 1324, 1324 (1993); Dilorio v. United States, 14 CIT 746, 747 (1990). 

Here, there is no dispute between the parties with regard to the facts. 
Rather, Plaintiffs motion challenges the legal basis of the Assistant Sec- 
retary’s decision. Therefore, applying the APA, the Court will uphold 
the final administrative decision of the Assistant Secretary in this case, 
unless his decision was “arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A)(1994). 
When applied to agency action independent of review of findings of fact, 
the arbitrary and capricious test requires that the agency engage in rea- 
soned decision-making in grading the exam. See generally 2 Kenneth 
Culp Davis and Richard J. Pierce, Jr., Administrative Law Treatise 
§ 11.4, at 203 (3d ed. 1994). 


DISCUSSION 
The exam instructs applicants to choose the correct answer to each 
question from among the five alternatives (A, B, C, D or E) presented. 
See Apr. 1998 Customs Broker’s License Examination (attached to 
Defs.’ Am. Mem. in Opp’n to Mot. J. Agency R.). Further, the exam 
instructs the examinees to refer to Title 19, Code of Federal Regulations 


(19 C.ER. Parts 1 to 199) revised as of April 1, 1997, in responding to the 
questions. See id. 
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1. Question 17: 


Question 17 requires the examinee to assess which deductions are al- 
lowed in determining the appraised value of imported goods. The ques- 
tion reads as follows: 


The terms of sale stated on the invoice are Freight on Board (FOB). 
Which of the following deductions are allowed when determining 
the entered value? 

A) The freight costs are deductible. 

B) The insurance costs are deductible. 

C) The freight and insurance costs are both deductible. 

D) The inland freight costs are deductible. 

E) No deductions are allowed. 


The official answer to question 17 is (E). Plaintiff selected (C) as his an- 
swer. 

To explain its reasoning for why (E) is the correct answer, Defendants 
first note that valuation of merchandise is exclusively addressed under 
19 U.S.C. § 1401a(1994) and 19C.FR. § 152 (1997). See Defs.” Am. Mem. 
Opp’n to Mot. J. Agency R. at 8-9. Both of these provisions, in turn, 
instruct that the appraised value of imported merchandise be deter- 
mined on the basis of the “transaction value.” See 19 U.S.C. § 1401a(1); 
19 C.FR. § 152.101(b).* “Transaction value” is defined as the “price ac- 
tually paid or payable” by the buyer. See 19 U.S.C. § 1401a(b); 19 C.ER. 
§ 152.103(b). Further. the “price actually paid or payable” is defined as: 


[T]he total payment (whether direct or indirect, and exclusive of 
any costs, charges, or expenses incurred for transportation, insur- 
ance, and related services incident to the international shipment of 
the merchandise from the country of exportation to the place of im- 
portation in the United States) made, or to be made, for imported 
merchandise by the buyer to, or for the benefit of, the seller. 


19 U.S.C. § 1401a(b)(4)(emphasis added); 19 C.ER. § 152.102(f). 

Defendants submit that the “FOB” term anita in the question in- 
dicates that “the price actually paid or payable” did not include any 
“charges * * * incident to the international shipment of the merchan- 
dise” that would be required by 19 C.FR. § 152.102(f) to be deducted. 
See Defs.” Am. Mem. Opp’n to Mot. J. Agency R. at 12. 

As Defendants cite in their brief, see id. at 11, Black’s Law Dictionary 
defines “FOB” as: 


Free on board some location (for example, FOB shipping point; 
FOB destination). A delivery term which requires a seller to ship 
goods and bear the expense and risk of loss to the FO.B. point desig- 


419 U.S.C. § 1401a(a)(1) provides: 
Except as otherwise specifically provided for in this chapter, imported merchandise shall be appraised, for the pur- 
poses of this chapter, on the basis of the following: 
(A) The transaction value provided for under subsection (b) of this section. 
(B) The transaction value of identical merchandise provided for under subsection (C) of this section, if the 
value referred to in subparagraph (A) cannot be determined * * *. 
19 C.ER. § 152.101(b) provides 


Imported merchandise will be pee on the basis, and in the order, of the following: (1) The transaction value 
provided for in § 152.103 * 
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nated. The invoice price includes ae at seller’s expense to that 
location. Title of goods usually passes from seller to buyer at the 
FOB location. 


Black’s Law Dictionary 642 (6th ed. 1990). 

Defendants argue that the term “FOB,” standing alone, is normally 
used to refer to the port of embarkation, signaling that costs incident to 
the international shipment of the merchandise are not included in the 
invoice price in the first place because the seller is only obligated to bear 
the expense and risk of loss of transporting the goods to the port of ex- 
port. See Defs.” Am. Mem. Opp’nto Mot. J. Agency R. at 12. Answers (A), 
(B), (C) and (D) would be incorrect under this analysis because they pro- 
vide deductions for costs incident to international shipment that would 
not have been included already in the price paid by the buyer. See id. 
Thus, Defendants assert that the correct answer to question 17 is 
(E)(“No deductions are allowed.”). See id. 

Plaintiff chose (C), which allows deductions for freight and insurance 
costs, as the correct answer to question 17. Plaintiff first asserts that the 
question is unfair and should have been eliminated from the exam be- 
cause of its use of the non-industry term “freight on board” as the long 
description of the invoice’s terms of sale. See Pl.’s Mem. Supp. Mot. J. 
Agency R. at 7-8. In the alternative, Plaintiff argues that the question 
does not contain sufficient information to choose an answer, since FOB 
can refer to both port of embarkation and port of delivery. See id. at 8. 

Responding to Plaintiff's first argument, Defendants admit that the 
term “freight on board” is not an industry term. See Defs.’ Am. Mem. 
Opp’n to Mot. J. Agency R. at 11. Nevertheless, Defendants assert that, 
since “the term ‘freight on board’ is not used in the industry, * * * 
[Plaintiff] should have known that the term ‘FOB’ was the key in re- 
sponding to the question.” Defs.’ Am. Mem. Opp’n to Mot. J. Agency R. 
at 11-12. The question’s use of “FOB,” however, is ambiguous. 

As discussed above, Defendants’ reasoning that (E) is the correct an- 
swer relies on its assertion that “FOB” standing alone normally refers 
to the port of embarkation (or the shipping port). See id. at 12. However, 
Defendants neither cite, nor can the Court locate, any authority for this 
assertion. To the contrary, legal and international trade dictionaries 
alike indicate that, under the international understanding of the term, 
either a shipping point or a destination point should immediately follow 
the “FOB” term to avoid ambiguity.® 

For instance, when defining “FOB” in its administrative rulings, Cus- 
toms itself refers to the International Chamber of Commerce’s Incot- 
erms 1990, Publication No. 460 (“Incoterms”). See HQ 546225 (Apr. 14, 
1997); HQ 225166 (Apr. 10, 1996). That authority indicates that a 
named port of shipment must follow the “FOB” term, signifying “that 
the buyer has to bear all costs and risks of loss or damage to the goods 
from that point.” Incoterms at 38. Moreover, as mentioned above, 


5 The legal definition of “F.O.B.” at U.C.C. § 2-319is not controlling in an international sale. See 3A Ronald A. Ander- 
son, Uniform Commercial Code § 2-319:4, at 352 (3d ed. 1995) 
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Black’s Law Dictionary defines “FOB” as: “Free on board some location 
(for example, FOB shipping point; FOB destination). A delivery term 
which requires a seller to ship goods and bear the expense and risk of 
loss to the FO.B. point designated.” Black’s Law Dictionary 642 (6 ed. 
1990)(emphasis added); see also Edward G. Hinkelman, Dictionary of 
International Trade 85 (1994); Carolyn R. Gipson, The McGraw-Hill 
Dictionary of International Trade and Finance 170-71 (1994). In short, 
all of the aforementioned lexicographic authorities require a named 
point to follow the “FOB” term; otherwise, the term in and of itself is 
ambiguous. 

Therefore, the Court agrees with Plaintiff's argument that the ques- 
tion does not contain sufficient information to choose an answer. Defen- 
dants concede that, had the question provided that FOB referred to the 
port of delivery, Plaintiff's answer choice would have been correct. See 
Defs.’ Am. Opp’n to Mot. J. Agency R. at 12. Given the question’s incor- 
rect use of the delivery term “FOB,” it was unreasonable for the Assis- 
tant Secretary to affirm Customs’ denial of Plaintiff's appeal of this 
question. Therefore, “(blecause of faulty drafting, [P]laintiff’s answer 
must be considered correct or the question must be voided.” Carrier v. 
United States, 20 CIT 227, 232 (1996)(holding that the official answer 
could not be considered more correct than the plaintiff's response). 


2. Question 62 


Question 62 tests an examinee’s knowledge relating to record reten- 
tion requirements. The question reads as follows: 


Which of the following records is a broker NOT required to retain at 
his/her place of business? 
A) accounting records as they pertain to the broker’s finan- 
cial transactions. 
B) copies of entries filed for clients. 
C) powers of attorney authorizing the broker to conduct cus- 
toms business for clients. 
D) his/her permit to conduct business. 
E) astatement identifying employees authorized to transact 
customs business on the broker’s behalf. 


The official answer to question 62 is (E). Plaintiff selected (D) as his an- 
sSwer. 

Defendants reason that (E) is the correct answer because various sec- 
tions of the regulations specify that certain records must be maintained 
at the customs broker’s place of business. See Defs.” Am. Mem. Opp’n to 
Mot. J. Agency R. at 14. As background, Defendants point to the defini- 
tion of “records” set out in 19C.FR. § 111.1(1997). Seeid. The provision 
identifies records as “those documents identified in § 162.1a of this 
chapter and kept as provided in § 162.1b of this chapter.” 19 C.FR. 
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§ 111.1. Section 162.1a(a)(1997),° in turn, provides a general descrip- 
tion of documents that constitute “records,” while § 162.1b(a)(1997)? 
specifies the parties who are required to keep records. 

Defendants cite specific regulations to demonstrate that answer 
choices (A), (B), (C), and (D) are incorrect. For example, Defendants 
point to 19 C.ER. § 111.21 (1997) to support their conclusion that 
choices (A) and (B) are incorrect. See Defs.’ Am. Mem. Opp’n to Mot. J. 
Agency R. at 15-16. That regulation states, 


Each broker shall keep current in a correct, orderly, and itemized 
manner records of account reflecting all his financial transactions 
as a broker. He shall keep and maintain on file a copy of each entry 
made by him with all supporting records, except those documents 
he is required to file with Customs, and copies of all his correspon- 
dence and other records relating to his Customs business. 


19C.ER. § 111.21 (emphasis added). Brokers are thus required to retain 
accounting records as they pertain to the broker’s financial transactions 


(answer choice (A)), as well as copies of entries filed for clients (answer 
choice (B)). 

Moreover, Defendants cite 19 C.FR. § 111.23(a)(1)(1997) to support 
its finding that these records must be retained at the broker’s “place of 
business.” Section 111.23 provides that “[t]he records, as defined in 
§ 111.1(f), and required by § 111.21 * * * to be kept by the broker, shall 
be retained at the port, unless notification of centralized accounting re- 
cords is given under paragraph (e) of this section, or notification is pro- 
vided by electronic entry filers * * *.” (Emphasis added). Defendants 
presumably equate the term “port” with the broker’s place of business. 
Because 19 C.ER. § 111.19 (1997) requires a license applicant to main- 
tain a “place of business at the port where the application is filed,” this 
inference is reasonable. 


Next, Defendants refer to 19 C.FR. § 141.46 (1997) to eliminate an- 
swer choice (C) as the correct answer to question 62. See Defs.’ Am. 
Mem. Opp’n to Mot. J. Agency R. at 15-16. Section 141.46 provides: 


Before transacting Customs business in the name of his principal, a 
customhouse broker is required to obtain a valid power of attorney 


619 CFR. § 162.1a(a) provides: 
(a) * * * “Records” means: 


(1) Statements, declarations, books, papers, correspondence, accounts, technical data, automated record 
storage devices (e.g., magnetic discs and tapes), computer programs necessary to retrieve information in a 
usable form, and other documents which: 

(i) Pertain to any importation, or to the information contained in the documents required by law or 
regulation under the Tariff Act of 1930, as amended, in connection with the entry of merchandise; 
(ii) Are of the type normally kept in the ordinary course of business; and 
(iii) Are sufficiently detailed: 
(A) To establish the right to make entry, 
(B) To establish the correctness of an entry, 
(C) To determine the liability of any person for duties and taxes due, or which may be due, the 
United States, 
(D) To determine the liability of any person for fines, penalties, and forfeitures, and 
(E) To determine whether the person has complied with the laws and regulations administered by 
the Customs Service; and 


(2) Any other documents required under laws or regulations administered by the Customs Service. 
719 C.ER. § 162.1b(a) provides, 
(a) * * * Any owner, importer, consignee, or their agent who imports, or knowingly causes to be imported, any 


——_ into the Customs territory of the United States, shall make and keep records as defined in 
-La(a). 





U.S. COURT OF INTERNATIONAL TRADE 


to do so. He is not required to file the power of attorney with a port 
director. Customhouse brokers shall retain powers of attorney with 
their books and papers, and make them available to representatives 
of the Department of the Treasury * * *. 
(Emphasis added). Since this provision requires brokers to retain pow- 
ers of attorney authorizing the broker to conduct customs business for 
clients (answer choice (C)), Defendants conclude that answer choice (C) 
is incorrect. Presumably, Defendants infer that requiring the broker to 
retain the power of attorney with her “books and papers” is equivalent 
to requiring the broker to retain the document at her place of business. 
This inference is reasonable. 

Finally, Defendants cite 19 C.F R. § 111.43 (1997) to illustrate that an- 
swer choice (D) is incorrect. See Defs.’ Am. Mem. Opp’n to Mot. J. 
Agency R. at 16. Section 111.43 requires each licensee to “display its per- 
mit in the principal office within the district so it may be seen by anyone 
transacting business in the office. Photocopies of the permit shall be 
conspicuously posted in each branch office within the district. Photo- 
copies of the license also may be posted.” Since this provision requires a 
broker to retain her permit to conduct business, or copy thereof, at her 
principal office and at all branch offices, Defendants conclude that an- 
swer choice (D) is incorrect. 

Having eliminated answer choices (A), (B), (C), and (D), Defendants 
conclude that answer choice (E) is the correct answer to question 62. See 
Defs.’ Am. Mem. Opp’n to Mot. J. Agency R. at 16. As further support for 
answer (E), Defendants cite 19 C.ER. § 111.3(b)(2)(1997).° See id. This 
regulation requires the broker to file the authorization statement iden- 
tified in answer (E) with Customs, rather than retain it herself. See 19 
C.FR. § 111.3(b)(2). Additionally, pursuant to 19 C.FR. § 111.21, docu- 
ments required to be filed with Customs do not have to be retained by 
the broker. Therefore, Defendants conclude that a broker is not re- 
quired to retain such an authorization at her place of business. See 
Defs.’ Am. Mem. Opp’n Mot. J. Agency R. at 16. 

Plaintiff selected “D” as the answer to question 62. He asserts that 
question 62 has no answer, and, in the alternative, that the question has 
more than one correct answer. See Pl.’s Mot. J. Agency R. at 3. 

Plaintiff first argues that, “[ilf [§ 111.3(b)(2)] is intended to support 
the conclusion that (E) is the correct answer, it requires one to assume 
that documents filed with Customs need not be retained at the broker’s 
place of business.” See id. at 5. To support his argument, however, Plain- 
tiffrelies on regulations that were not in force when he took the customs 
broker examination. As noted above, Plaintiff took the April 1998 ex- 


519C.ER. § 111.3 provides, 
A license is not required to engage in the following transactions with the Treasury Department or any represen- 
tative thereof: 
. * * 
b) As employee of brokers. An employee of a broker, acting solely for his employer, is not required to be 
licensed where: * * * 
(2) Authorized to transact other business. The broker has filed with the port director a statement iden- 


tifying the employee as authorized to transact business on his behalf. Such statement shall also be filed at 
each port within the district where the broker wishes the employee to act for him. 
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amination, which instructs examinees to refer to the customs regula- 
tions revised as of April 1, 1997. Instead, Plaintiff cites the 1998 version 
of 19C.ER. § 111.21 (effective on July 16, 1998). The amended version of 
§ 111.21 indeed does not state that brokers do not have to retain docu- 
ments filed with Customs. The 1997 version of 19 C.FR. § 111.21, how- 
ever, specifically states that documents required to be filed with 
Customs do not have to be retained by the customs broker. Therefore, 
Plaintiff's first argument is not persuasive. 

Plaintiff next argues that the question has more than one correct ans- 
wer. As Plaintiff points out, see Pl.’s Mot. J. Agency R. at 7, 19 C.FR. 
§ 111.23(a)(1) indicates that the place of retention may be other than 
the broker’s place of business. Specifically, a broker may keep the re- 
cords required to be retained by § 111.21 at a centralized storage loca- 
tion upon providing written notice to Customs. See 19 C.FR. 
§ 111.23(a)(1) & (e). Accordingly, the regulations indicate that at least 
answer choices (A) and (B) (accounting records and entries) are also 
technically correct responses to question 62 because, pursuant to 
§ 111.23(a)(1) & (e), these documents are not necessarily required to be 
retained by the broker at her place of business. Defendants do not re- 
spond to this argument. In fact, Defendants acknowledge that, “pur- 
suant to §§ 111.21 [and] 111.23(a)(1) * * * of the customs regulations, 
the * * * documents are to retained at the broker’s place of business at 
the port or an approved centralized location * * *.” Defs.’ Am. Mem. 
Opp’n Mot. for J. Agency R. at 16 (emphasis added). 

Thus, technically, answer choice (E) is not the only correct response to 
question 62. Unlike question 17, however, Plaintiffs response to ques- 
tion 62, (D), is wrong in any case because the applicable regulations 
clearly require a customs broker to display her permit, or copies thereof, 
in all her places of business.? See 19 C.FR. § 111.43. Nevertheless, the 
Court cannot conclude as a matter of law that answer (E) is the only 
correct answer to question 62. Therefore, this matter must be remanded 
to the Assistant Secretary for reconsideration to determine the 
appropriate disposition of a question that, although answered 
incorrectly by the test-taker in any event, contains more than one 
correct answer. 


CONCLUSION 


For the foregoing reasons, the Court finds that the Assistant Secre- 
tary unreasonably affirmed Customs’ denial of Plaintiff's appeal as to 
questions 17 and 62. Accordingly, this case is remanded. Plaintiff's an- 
swer to question 17 must either be deemed correct or the question must 
be voided. If the treatment of question 17 results in a passing grade for 
Plaintiff, question 62 need not be addressed. 


9 Even Plaintiff concedes that, under its second argument, answer (D) would still be incorrect. See Pl.’s Mot. J 
Agency R. at 7. Although Plaintiff in a footnote suggests that answer (D) could be correct if one interpreted “principal 


office” as being distinct from “place of business,” see id. at n.6, it is reasonable for Customs to infer that the two phrases 
are equivalent. 
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